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RESPONSE OF ROBERT BRUCE GRAHAM, JR., AND SUSAN HELM GRAHAM
TO MASTER'S POSITION ON GEORGE GALBRAITH'S INTENT WITH RESPECT TO

DISTRIBUTION UPON TERMINATION [filed September 11, 2009]

Come now Robert Bruce Graham, Jr., and Susan Helm Graham, Respondents

herein, appearing pro se and not by counsel, and, pursuant to Rule 3 of the Hawaii
Rules of Probate Procedure, and the FOURTH AMENDED ORDER SETTING TIME AND PLACE
OF HEARING ON PETITION FOR INSTRUCTIONS, FOR REVIEW AND SETTLEMENT OF FINAL
ACCOUNTS, AND FOR RELEASE OF TRUST REGISTRATION entered herein on September 21,

2009, submit their respdnse to MASTER'S POSITION ON GEORGE GALBRAITH'S INTENT WITH
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ReSPECT TO DISTRIBUTION UPON TERMINATION filed herein on September 11, 2009 (the -
"Report').’
I INTRODUCTION

Although the Master struggles to add weight to his ultimate conclusion, he is
confronted with a lack of hard evidence and turns instead to speculation. Much of that
speculation, even if accurate, is not relevant. It does not matter whether George
Galbraith was 'penurious’, unmarried, a 'recluse’, may have had an illegitimate child or
may have considered himself fortunate to have lived to the age of 80.

The issue presented is the implementation of Mr. Galbraith's directive that "On
final ending and distribution of the trust, the trust fund to be divided equally amongst
those persons entitled at that time to the aforementioned annuities."

It has been apparent for over 100 years that the sentence is ambiguous and
requires interpretation. As early as 1906, the Hawaii Supreme Court declined the
invitation to decide the issue, saying this question "cannot be adjudicated now." Fitchie
v. Brown, 18 Haw. 52, 75 (1906).

In 1978, this Court directed the Trustee, Hawaiian Trust Company Limited, to
prepare a memorandum analyzing the statement. The Trustee's attorneys identified six
possibilities.‘ The Trustee's analysis showed that the word "equally® might mean
(1) proportionately; (2) per capita; (3) equally among the annuities, then per capita
within them; (4) equally among the annuities; then proportionately within them;

(5) proportionately among the annuities, then per capita within them; and

' November 6, 2009 was a judicial "furlough day" on which the Courts were closed. The deadline for
responses and objections was extended to the next business day, November 9, 20089.
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(6) proportionately among the annuities, then proportionately within them (same
practical result as the first).?

The Master's Report does not discuss these alternatives. Rather, from-
speculation as to Mr. Galbraith's character, community knowledge, relative longevity,
marital status and similar matters, it concludes abruptly that "George Galbraith intended
that his estate be divided equally in proportion to each annuitant's share of the non-
lapsed annuities ...." REPORT, p. 14. The Report offers no genuine evidence for this
~ conclusion, only speculation.

Mr. Galbraith's intentions must be gleaned from the words of his Will, which the
Hawaii Court has recognized to be "inartistically drawn ... the product of a layman and

not of a lawyer or of one learned in the law." Hawaiian Trust Co., Ltd., v. Rome, 36

Haw. 482, 495 (1943). Unless his life story can be shown to give special meaning to
those words, it is not relevant. Mr. Galbraith's words expressed in the Trust instrument,
not his unexpressed intentions or attitudes, control.

The cardinal rule governing any trust requires that the intention of the
settlor as expressed shall prevail unless contrary to some positive rule of
the law. As stated by Mr. Justice Pitney in Chater v. Carter, 238 United
States Reports 572, 59 Law Edition 1462, at page 1490: "The guiding
principle must be, to seek the intention of the settlor. We mean, of course,
his intention as expressed. Not, What did he intend to say? but, What did
he intend by what he did say? must be the test." (See also McCandless v.
Castle, 25 Haw. 22.)

Bishop Trust Co. v. Cooke Trust Co., 39 Haw. 641, 644 (1953).

2 The Trustee presents the same formulas in a slightly different order in its TRUSTEE'S RESPONSE TO THE
BENEFICIARIES' RESPONSES RELATING TO THE DIvISION OF THE TRUST ESTATE filed herein on June 18,
2008, at 5-6. Formula A is the same as Formula 2, Formula B is the same as Formula 1, Formulas
C(1) and C(2) are the same as Formulas 3 and 4, and Formulas D(1) and D(2) are the same as
Formulas 5 and 6.
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The Hawaii Court, addressing Mr. Galbraith's Will in the context of application of
the Rule Against Perpetuities, said:

“Questions of this nature, like all other questions arising upon wills,
depend upon the intention of the testator, to be collected from the words of
the will, not, of course, as | understand the law, in the sense that the
Courts are to be governed by the strict literal interpretation of the words,
but in the sense that they are to gather from the words the intention of the
testator, and to gather it not by speculation or conjecture as to what the
testator may have intended, but by a sound and reasonable construction
of the words which he has used. In determining the question before us we
must therefore, in the first place, carefully examine the dispositions of this
will.” Hedges v. Harpur, 3 De G. & Jones, 134.

Fitchie v. Brown, supra, 18 Haw. at 70 (1906).

Given this fundamental principle of construction, the Master's speculations are
unavailing. We do not know that Mr. Galbraith "cared only about helping the initial
group of annuitants ...." (REPORT, at 13) or that he "actually wanted those who did not
procreate to get more" (REPORT at 14). We cannot know whether he was motivated by
a desire to be remembered by people who were "a twinkle in his mind's eye" (REPORT
at 11) or that he "did not understand the difference between 'per stirpes' and 'per capita’
as defined at that time, nor did he care ...." (Id.)

Ultimately, we have Mr. Galbraith’s words and must discern his intentions from
what he said.

. MR. GALBRAITH'S DISPOSITION OF HIS ESTATE

Mr. Galbraith's estate plan comprised four components: immediate cash
bequests, fixed dollar annuities, accumulated undistributed income, and the principal
amount or corpus. At final distribution, the allocation of the entire estate then remaining
(i.e., the accumulated income and the principal) is to be made to persons "entitled at

that time to the aforementioned annuities."
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Mr. Galbraith's Will left immediate cash gifts totaling about $36,850 to twenty-six
individuals or families. He left the remainder of his estate in trust to pay nineteen fixed
annuities. Six of those annuities have lapsed, leaving thirteen. From 1904 until Trust
termination, holders of interests in the thirteen surviving annuities received a total of
. $7,500 per year. In 1919, the Hawaii Supreme Court held that the holders of annuity
interests had the right to devise and assign them. 3

Forty-nine persons held interests in the nineteen original annuities. Today there
are 650 to 700 persons, or more, holding interests in the thirteen annuities that survived
until termination.* In the case of some annuities, the participations have descended like
traditional per stirpital interests; in others they have proliferated as holders, some likely
speculating that ultimate distribution might be per éapita in nature, simply fractionalized
their interests, issuing shares to children and others. Exhibit "E" to the Trustee's
PETITION FOR INSTRUCTIONS, FOR REVIEW AND SETTLEMENT OF FINAL ACCOUNTS, AND FOR
ReLEASE OF TRUST REGISTRATION filed on July 12, 2007 shows several instances where
parents hold annuity interests of one or two cents or less as trustees or custodians for

each of their several children. See, for example, pages 28, 29, 32 and 33.°

The original annuity payments were not equal. The thirteen non-lapsed annuities

ranged from $2,100 to $100. Hugh Galbraith's seven children, who were Mr. Galbraith's

% Whether the beneficiaries came to hold their shares by devise, intestate succession or assignment is not
relevant. Neither the Trust nor the judicial decisions construing it have implied that the heirs at law of
the original annuitants are to be preferred over others. Any suggestion of such a preference would
contradict the Court's conclusion that persons who succeeded to the interests of the original
annuitants acquired estates of inheritance with absolute ownership of the interests and the right to
dispose of them by will or assignment.

* See Memorandum from Raymond K. Okada to Michael J. Lum, dated March 11, 2008, attached as
Exhibit 5 to the REPORT OF THE MASTER AS TO ACCOUNTS .... filed herein on March 14, 2008.

® This is not to say that these miniscule assignments are invalid. It merely shows that the participants
should not be rewarded by a purely per capita distribution of the estate.
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great-nieces and great-nephews, received a $2,100 annuity (Annuity No. 15). Mr.
Galbraith's sister, Eliza Fitchie, received a $1,500 annuity (Annuity No. 2); Sam
Galbraith's five children, who were Mr. Galbraith's nieces and nephews, received an
annuity of $1,500 (Annuity No. 1). Anne Jane Galbraith, a second cousin, received a
$150 annuity (Annuity No. 4), as did Minnie Galbraith, another second cousin (Annuity
No. 5). Martha Dickinson, a niece, was given a $100 annuity (Annuity No. 10). Manuia
was given a $250 (Annuity No. 11) as were Robert Cathcart's five children (Annuity No.
13).

It is impossible to discern reasons for the differences. They dd not appear to be
based upon degrees of kindred or any other strict formula. Like so many testamentary
schemes, they were subjectively allocated and were probably based upon Mr.
Galbraith's perceptions of relative need, merit or affection. It is interesting, however,
that the same kinds of imbalances existed among the cash bequests, which ranged
from $6,000 to $100, and that the size of the cash bequests is not proportionate to the
size of the annuities. Martha Dickinson, a niece who received a $1,000 bequest,
received a $100 annuity. Anne Jane Galbraith, a second cousin who received a $500
bequest, received a $150 annuity. The children of Mr. Galbraith's deceased sister
Sarah Patton received a $2,000 bequest and a $300 annuity. The children of a
deceased first cousin, John Galbraith, also received a $2,000 bequest but got a $500
annuity.

Nonetheless, at the end of the day, Mr. Galbraith directed that the final
distribution of the Trust be made "equally.” It would have been simple enough for him to

have directed that distribution be made to the ultimate income beneficiaries "in the same
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proportions®, "according to their interests" or "proportionately." But Mr. Galbraith used
the word "equally" and must have meant that the final distribution of the entire estate
would follow a different plan than the annual distribution of a fraction of the estate's
income.

Those who have fractionalized their shares would prefer that "equally" méan "per
capita," thereby rewarding their foresight in issuing multiple participations. Those who
hold interests under the largest original annuities would prefer that "equally" mean "in
proportion to the original annuities," thereby preserving their advantage.

. THE WORD "EQUALLY"

The Master has opted for what the Trustee in 1978 described as Formula 1
wherein "equally" is defined as "proportionately.” The heirs, successors and assigns of
Hugh Galbraith's children would share 2100/7500 of the estate and the heirs,
successors and assigns of Martha Dickinson would share 100/7500 of the estate. The
widely disparate income allocations made by Mr. Galbraith among the annuities would
be perpetuated, notwithstanding that, by his use of the word "equally", Mr. Galbraith
most certainly intended something different from the original allocations among the
annuities. Otherwise, he would not have said "equally."

~ The six formulas outlined by the Trustee in 1978 illustrate various permutations
of proportionate and per capita distributions that might be imagined. The Trustee,
appropriately, took no position as to which might be correct. As shown by the
ReEsSPONSE OF ROBERT BRUCE GRAHAM, JR., AND SUSAN HELM GRAHAM RELATING TO
DivisioN OF THE ESTATE filed herein on March 28, 2008, a true copy of which is attached
hereto as Exhibit "A" and made a part hereof by this reference, all formulas that are

based primarily upon the proportions of the original annuities to each other should be
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disregarded. Otherwise, the word "equally" might just as well not appear in Mr.
Galbraith's one sentence paragraph concerning final distribution.
If that paragraph read:
On final ending and distribution of the trust, the trust fund to be divided
[equally] amongst those persons entitted at that time to the
aforementioned annuities.
wholly omitting the word “equally," a proportionate distribution would almost certainly
result. It would be logical to assume that the beneficiaries should share the final

distribution in the same proportion as they shared the last income distribution. See,

e.g., In re Zoller's Trust, 69 Pa. D. & C.2d 325, 24 Fiduc.Rep. 591, 1974 WL 15829

(Pa.Com.PL.).

Henrietta Zoller had provided in her Will that the net income of her estate plus
5% of the principal should be divided into fifty shares annually for distribution among
eleven beneficiaries. One received 5.5 shares, the rest received either 5 shares or 1.5
shares. She directed that after fifteen years, the estate was to be distributed "among
the theh beneficiaries under this my Will.” After fifteen annual distributions, 25% of the
estate remained undistributed. The question arose as to whether that balance should
be distributed in proportion to the share holdings or otherwise. The Court held that in
the absence of direction to the contrary, a proportionate distribution was appropriate,
saying, "We find nothing that would indicate that testatrix intended the beneficiaries to
receive different proportions of 25 percent of her estate than they received in 75
percent." Id., at 69 Pa. D. & C.2d 329.

Unlike Henrietta Zoller, George Galbraith said that the final distribution should be

made "equally" and the word cannot be ignored.
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Equally does not mean "pro rata", however. Mr. Galbraith cannot have intended
to reward the issuance of shares for the purpose of proliferating a family's position to the
disadvantage of other beneficiaries. This has nothing to do with his views on
procreation, about which the Master speculates, and everything to do with common
sense. |f ultimate distribution were truly pro rata, with every beneficiary taking equally
with all others, then the muiltiplication of fractional shares by the issuance of shares to
minor children, trusts and other devices is rewarded. A beneficiary entitied to an annual
distribution of a less than a dollar prior to 2007 could parlay that into the bulk of the
estate by 'printing' participations for dependents and relatives, all of whom would take
equally with everyone else entitled to share.

As discussed below, it is most unlikely that Mr. Galbraith realized that his Trust
document would be construed as permitting assignment of annuity interests. Assuming
that he did not foresee assignment, it follows that he thought the annuity interests would
be held at Trust termination by the senior living generation of each family. He would not
have foreseen the possibility of deliberate fractionalization to maximize the effect of a
pro-rata distribution.

But he must have used the word "equally" for a reason and must have
understood that it meant that the holders of a $2,100 annuity would not receive twenty-
one times as much as the holders of a $100 annuity. He must have intended to
eliminate the differences among the annuities. Why else would he have said "equally?"

The only formula of the six identified by the Trustee in 1978 that avoids
rewarding opportunistic fractionalization while leveling the original imbalance among the

annuities is Formula 4 (equally among the annuities; then proportionately within them).
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By treating all of the thirteen surviving annuities as equal, and then distributing
proportionately within them, it gives effect to the word "equally”, avoids the abusive
nonsense of a per capita distribution, and likely comes the closest to what Mr. Galbraith
expected. This is discussed in greater detail in the prior Response attached hereto as
Exhibit "A."

IV. HISTORY OF JUDICIAL CONSTRUCTION

George Galbraith's Will has been the subject of searching analysis and extensive
judicial construction as the courts have struggled to implement the scant four
paragraphs that constitute the operative text of the Trust instrument:

e There was a qdestion whether the undistributed income should be
accumulated by the Trustee or distributed pursuant to the intestacy statutes as property
not covered by the Will or Trust. The Court decided it should be accumulated, although
neither that word nor any synonym for it is actually used in the Trust instrument. Fitchie
v. Brown, 18 Haw. 52, 75 (1906), aff'd, 211 U.S. 321, 29 S.Ct. 106 (1908).

e There was a question whether perpetual annuities were intended or if the
annuities were to end when distribution of the rest of the estate was made. The Court
decided that the annuities would survive only until the Trust terminated, although there
is no specific statement to that effect in the Trust instrument. Id.

e There was a question whether the Trust, which states no specific termination
date and does not specifically identify any "measuring lives," violated the Rule Against
Perpetuities. The Court concluded that it did not and that the original annuitants could

be used as the measuring lives, despite the fact that Mr. Galbraith "did not, in so many

RBG/715330 10



words, name the persons whose lives the trustee contends he selected for the limitation

of the trust." Fitchie v. Brown, 211 U.S. 321, 329, 29 S.Ct. 106, 108 (1908).

e The Court has even observed that "[tlhe word 'trust' is used in the will with

different meanings,..." Fitchie v. Brown, supra, 18 Haw at 71.

No doubt, the Court's early determination that the Trust did not violate the Rule
Against Perpetuities, so as to be void ab initio, is the most crucial of its many decisions.
But for that, there would be no Trust today. But the judicial issue and resolution that
probably would have most surprised Mr. Galbraith concerns the right of beneficiaries to
assign the annuity interests and, as a consequence, to assign the right to participate in
the final distribution of his estate.

V. ASSIGNMENT OF ANNUITY INTERESTS

The power of assignment is not expressed in the Will and is not common in trust
instruments. It derives from a fine point of English property law that has confused
generations of law students and was likely unknown to Mr. Galbraith. Three Hawaii
Supreme Court decisions based upon two fact situations arising under Mr. Galbraith's
Trust settled the issue.

The first case arose out of the disposition of the annuity payable to one of the
original annuitants, Anne Jane Galbraith. She died unmarried and childless. Her heirs
were a brother, six nephews, four nieces and three children of a deceased niece. The
question was whether the division of her $150 annuity should include the children of the
deceased niece. The Court concluded that tﬁe children of the deceased niece were

entitled to share. Hawaiian Trust Co., Ltd., v. Galbraith, 22 Haw. 78 (1914). In this, the
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Court opted for per stirpital descent of the interests rather than pools of joint tenants
- comprised solely of the immediate heirs of the original annuitants.

The second case concerned the annuity payable to two other original annuitants,
identified in the‘Will only as "Sarah Patton's children." The children, Robert and
Margaret, shared a $300 annuity. When Margaret died, her annuity share épiit among
her six children. One of the six, William McVeigh, died intestate and a dispute erupted
among his widow and two children, and his five brothers and sisters as to who among

them was entitled to William's $25 annuity share. Hawaiian Trust Co., Ltd. v. McMullan,

23 Haw. 685 (1917).

William's siblings argued that the Will left the annuity shares to their mother
Margaret and then to her heirs such that they, her surviving children, should share it to
the exclusion of William's widow and children. The Court held for the widow and
children instead of the siblings. Ild. This decision indicated that the annuity interests
passed by inheritance from the holder and not necessarily to the issue of the original
annuitants identified in Mr. Galbraith's Will. It presaged the determination that the
interests were assignable.

Two years later, in 1919, Anne Jane Galbraith's annuity was back before the
Court. One of her surviving nephews, George Galbraith (not Mr. Galbraith, the settlor
herein, but a cousin with the same name) had assigned his share to his brother Thomas
Galbraith. When George died, his widow and three children argued that George's

assignment to Thomas was effective only for George's lifetime and that the interest now

passed to them as George's heirs. Hawaiian Trust Co., Ltd., v. Galbraith, 25 Haw. 174

(1919).
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The Court now squarely faced the question of whether annuity shares could be
permanently assigned out of the line of inheritance. The underlying legal issue was
whether the word "heirs" in the phrase "and then to their heirs" is a 'word of limitation,’
thereby creating an estate of inheritance. Reviewing its 1917 decision in McMullan, the
Court concluded that interests could be permanently assigned because the holders
owned estates of inheritance "or, to express it in another way, must have owned the
said annuity in fee simple, which carried with it the right to dispose of said annuity by will
or assignment." Id. 25 Haw at 178.

It is most unlikely that, when Mr. Galbraith used the word "heirs," he understood
that he had invoked hoary English law concerning "words of limitation" and "words of
purchase" such that a living parent could split a share so as to retain an interest for
himself while also distributing multiple one cent shares to his children. Ordinarily, the
term 'heirs' refers to persons who inherit at the death of someone else. It is not usually
thought of as somehow creating assignable property interests. It is lawyers who know
that, as a matter of law, the hornbook phrase "to A and his heirs" creates a fee simple
interest in A which can be sold, assigned, devised and inherited.

As a consequence of all of this necessary judicial construction of his Wfll, it is
almost certain that the Trust as it exists today bears very little relation to what Mr.
Galbraith likely expected. Each judicial evolution has built on the last. Mr. Galbraith
devised a plan to pay nineteen modest annuities. By using the words "and then to their
heirs," he (probably unwittingly) invoked 400 hundred years of English property law and

created transferable interests.
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By reason of this and other judicial constructions outlined above, Mr. Galbraith's
Trust has been in existence for well over 100 years, there are 650 to 700 beneficiaries,
or more, and annuity interests have been divided and redivided such that, in some
cases, both a living parent and the parent's children became entitled to individual
annuity payments that cost more to mail than they were worth. It is hard to believe that
Mr. Galbraith anticipated any of this.

The only aspect of Mr. Galbraith's original plan that has not been altered by all of
this is the number and size of the annuities themselves. They began as widely
disproportionate allocations of some but not all of the estate's income and survived
throughout the term of the Trust unchanged.

Thus, when the Will says the "trust fund" is "to be divided equally" Mr. Galbraith
must have intended some leveling effect. He knew that he had created disproportionate
annuities and must have meant that the difference between the $2,100 annuity and the
$100 annuity would be erased at final distribution. He certainly could not have expected
that "equally" would be construed to mean that the holders of the largest annuities
would take the largest portion of the estate and the holders of the smaller annuities
would get what was left.

VL. IN RE ROBINSON TRUST

In a recent Hawaii opinion, the Court was asked to consider the directive that the
final distribution be made "share and share alike." As in Zoller, discussed above, it was
argued that the settlor intended for the final distribution to perpetuate the pattern of the
income distributions, essentially the same view now advanced by the Master. The

Court rejected this, saying:
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Moreover, unlike the income distribution provision, the corpus
distribution provision includes the phrase “share and share alike.” If the
corpus distribution provision were to be construed in the same manner as
the income distribution provision, then the reference to “share and share
alike” would be rendered meaningless. However, “[ilt is to be presumed .
that every word is intended by the testator to have some meaning; and no
clause is to be rejected to which a reasonable effect can be given[.]”
Bookwalter v. Lamar, 323 F.2d 664, 668 (8th Cir.1963) (citation omitted);
see also Joyner v. Duncan, 299 N.C. 565, 264 S.E.2d 76, 86 (1980)
(“Effect must be given to each clause, phrase[,] and word, if a reasonable
construction of the will so permits. Each string should give its sound.”
(Citation omitted.)); In re Estate of Mank, 298 1l.App.3d 821, 232 lll.Dec.
918, 699 N.E.2d 1103, 1107 (1998) (noting that “a will must be construed
as a whole and every word, phrase [,] and clause given effect if possible”)
(citation omitted). Thus, contrary to Appellants' contention, “different
wording” does mean a “differing distribution.”

In re Robinson Trust, 110 Hawai'i 181, 188-89, 130 P.3d 1046, 1053-54 (2006)
(emphasis added).

The Master's suggestion of a purely proportional distribution pays no attention at

all to the word "equally”, either in its plain English meaning or in any appropriate legal

interpretation of the term. Like the phrase "share and share alike" in Robinson Trust,
the word "equally” is to be presumed to have some meaning. It cannot be treatéd as
meaningless and the Trust cannot be construed as though the word were not even
fhere.

In the circumstances of Robinson_Trust, given other specific provisions of the

Trust instrument, "share and share alike" was construed to mandate a wholly per capita
distribution among the settlor's grandchildren. For reasons discussed elsewhere herein,

such a result would be inappropriate here. For one thing, in Robinson Trust, the settlors

specifically identified their grandchildren as the distributees. Here, the distributees have
not been selected by Mr. Galbraith but by a pattern of descent, assignment and devise

unique to each annuity interest.
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VII. "EQUALLY" MEANS EQUALLY AMONG THE SURVIVING ANNUITIES.

Any suggestion that the shares should be allocated at any level other than the
thirteen surviving original annuities introduces speculation and founders on the principal
that the wqrds of the Will must control. |

Mr. Galbraith identified the original annuities two ways. Some were given to
named individuals (e.g., "Eliza Fitchie", "Anne Jane Galbraith", "Martha Dickinson"), and
others were given to persons identified only as children of named individuals (e.g., "Sam
Galbraith's children, aforementioned", "Sarah Patton's children aforementioned",
"Robert William Cathcart's children aforementioned"). In only two instances does the
Will indicate that Mr. Galbraith knew the number of the "children." He spoke of "Hugh
Galbraith's seven children" and, when conferring bequests, spoke of "the five children of
Robert William Cathcart”® Thus, Mr. Galbraith's focus was on the "roots" or "stocks"
that began with named persons. Had he wanted to create separate annuities for each
child, he could have done so. It would have been especially easy in the case of Robert
William Cathcart's children, each of whom he named to receive an immediate cash
bequest. Instead, when creating the annuities, Mr. Galbraith used the collective term
"children" to refer to the immediate issue of named individuals.

The elaboration of annuities into 1A, 1B, 1C, 1D, 1E1, 1E2, 1E3, 1E4, 1E5, 1ES,
1E7, 1E8, 2A, 2B, efc., is an accounting device introduced by the Trustee. These
subdivisions do not appear in the Will of George Galbraith. His benevolence was aimed
at the roots identified as Annuities 1 through 18, thirteen of which survive.” Where the

ancestor was deceased, he made no effort to name the surviving generation (and

& Mr. Galbraith also spoke of "Kittie Johnston's two nieces.” That annuity has lapsed.
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perhaps did not even know the names), saying simply "Sam Galbraith's children" or
"Sarah Patton's children." With the exceptions of Hugh Galbraith and Robert William
Cathcart discussed below, all of the persons whose "children" are mentioned as
annuitants were deceased at the time the Will was drafted, yet Mr. Galbraith referred to
the deceased ancestor to define the annuities he created.

The thirteen surviving annuities and not the unnamed, unnumbered members of
the collective "children" should be the point of reference.

VIIl. HUGH GALBRAITH AND ROBERT WILLIAM CATHCART

Mr. Galbraith's handling of two of the annuity shares clearly demonstrates his
focus on the named ancestor and not on the class of “children."

Hugh Galbraith presented a special challenge for Mr. Galbraith. Initially, Mr.
Galbraith left Hugh $1,000 in cash, an annuity of $360 (Annuity No. 14), and further
provided that "Hugh Galbraith's seven children" should receive an annuity of $2,520
(Annuity No. 15). In his only codicil, Mr. Galbraith changed this. He explained that
Hugh was one of the children of the late Sam Galbraith (Annuity No. 1) and specifically
revoked Hugh'é participation in that annuity and in the cash bequest to Sam's children.
Despite eliminating Hugh, Mr. Galbraith did not reduce the bequest or the annuity
otherwise payable to Sam's children. He did, however, reduce Hugh's lifetime annuity
to $300 and the annuity for Hugh's seven children to $2,100. The Will states that Hugh
lived in Wahiawa. Had Mr. Galbraith wanted to identify Hugh's children by name and
create separate annuities for each of them, he could have done so. Instead, he treated

them collectively as a class, identified only as children of their still-living father, Hugh

” The nineteenth annuity, created for the Kona Orphanage, the only institutional annuitant, lapsed.
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Galbraith, just as he did the rest of Sam Galbraith's children, identified only as a class of
children of their deceased father, without change in the amount of their annuity when
their number changed by the subtraction of Hugh who was given an annuity of his own
and another one for his children.

In the case of Robert William Cathcart, Mr. Galbraith specifically named the
children when making cash bequests to them: Heleualani, Helen Mary, William Andrew
Poaha, Edwin and Arthur. Nonetheless, he also treated them collectively as a class
when conferring their $250 annuity (No. 13). It would have been very simple to have
created a separate $50 annuity for each of the Cathcart children but Mr. Galbraith
focused on their father, leaving a single annuity to "Robert William Cathcart's children."

IX. THE THIRTEEN SURVIVING ANNUITIES ARE THE "ROOTS"

Mr. Galbraith did not create 49 annuities. He created 19, of which 13 remained
- in effect until Trust termination. The level at which the word "equally" should be applied
is therefore at the level of the thirteen surviving annuities which Mr. Galbraith expressly
created and not at some artificial subsidiary level created by the Trustee for
bookkeeping purposes.

Unlike Henrietta Zoller (whose estate — discussed above — was divided intb fifty
shares) Mr. Galbraith did not set aside a total fund and then designate shares in the
fund to different individuals. He created distinct fixed annuities. The amounts of the
annuities determined the total annual income to be distributed. The balance was
accumulated. When an annuity lapsed, the other annuities did not divide its allocation
among them. Instead, the total distribution diminished by the amount of the lapsed

annuity.
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In every respect, the Trust instrument is designed around the annuities and,
when Mr. Galbraith said that the final division should be made "equally," his intention
has to have been to equalize the heretofore disproportionate annuities. We can
speculate as to why he did this but, lacking an explanation in the text itself, such
speculation is pure conjecture. What we know for certain is that Mr. Galbraith created
disproportionate annuities and then called for the final distribution to be made "equally."

it won't do to say, as the Master does, that "equally" means "stay the course,
follow the same pattern, distribute in the same proportions.” Just as the phrase "share

and share alike" in Robinson Trust, could not be rendered meaningless, the word

"equally" must be considered. It's a word and Mr. Galbraith used it. It must be given a

meaning.

X. THE RESTATEMENT (SECOND) OF PROPERTY (DONATIVE TRANSFERS)
The Restatement (Second) of Property (Donative Transfers) § 29.8 (1988)

explains that in the absence of additional language or circumstances, a gift to two or

more classes described as the "heirs" of designated persons who do not have a

common ancestor will be divided equally among the classes and then per stirpes within

those classes. This is the same result as Formula 4 of the Trustee's 1978

memorandum. The Reporter's Notes explain that:

When a donor names the "heirs" of certain persons as beneficiaries, it
ordinarily indicates both that the donor had in mind the pattern of descent
provided by law, and that the primary objects of the donor's bounty were
the designated persons who could not themselves be beneficiaries. When
the beneficiaries form a single family, the intestate succession laws
specify what is presumed to be the common intention of ancestors with
regard to the disposition of their property and the “natural" pattern of
descent within the family. When the beneficiaries do not form a single
family, the use of a term such as "heirs" to describe the class ordinarily
indicates a primary division into family groups; ....
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Restatement (Second) of Property (Donative Transfers) § 29.8 reporter's note (1988).

In the case of Mr. Galbraith's Trust, his focus clearly was on the "designated
persons' (Sam Galbraith, Eliza Fitchie, Anne Jane Galbraith, Sarah Patton, Martha
Dickinson, Robert William Cathcart, Hugh Galbraith, etc.). These persons were the
"primary objects" of Mr. Galbraith's bounty. They are also the common ancestors of
their "heirs" and "children" to whom the thirteen surviving annuities passed. Thus, there
are thirteen inverted pyramids or thirteen roots. Proof that the children are not the roots
and that there are not forty-three roots lies in the treatment of Hugh Galbraith and
Robert William Cathcart's children.

Mr. Galbraith removed Hugh from participation in a class gift to the children of
Sam Galbraith and gave him an annuity of his own. The same could have been done
for all of the other original annuitants if Mr. Galbraith had been focused on them. But he
was not. He knew the names of the Cathcart children but treated them as a class,
described as their father's children. His attention was on the "designated persons,"
such as Sam Galbraith, Hugh Galbraith and Robert William Cathcart, and no doubt
assumed the "'natural' pattern of distribution to those persons' children and heirs would
ensue.

Xl. CONCLUSION

The Trust estate should be divided equally into thirteen shares and those shares
should be distributed per stirpes ("proportionately”) to the holders of interests in the
respective anhuities. The holder of a 1% interest in Annuity No. 15 ($2,100 to Hugh
Galbraith's children) should take the same amount as the holder of a 1% interest in
Annuity No. 6 ($300 to Sarah Patton's children). This is what Mr. Galbraith meant by

"equally."
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Such treatment does not reward fractionalization. It makes proportionate
distributions to those who have fractionalized their interests. If a 1% share in any
annuity has been distributed among a parent, his children, their trusts and custodial
accounts to create a half dozen "shares," it still adds up to 1% and the holders of each
of those appointed participations will get their respective shares of 1%.

The Trustee has tracked dollar amounts for over 100 years. It had to do so in
order to allocate the fixed annuity income. Exhibit "E" to the Trustee's PETITION FOR
INSTRUCTIONS, FOR REVIEW AND SETTLEMENT OF FINAL ACCOUNTS, AND FOR RELEASE OF
TRUST REGISTRATION filed on July 12, 2007, reflects those dollar amounts. But annuity
income distribution has ended. To calculate the final distribution, the tables must be
recast to reflect fractional interests in the estate as a whole, starting with the principle
that each of the thirteen surviving annuities is entitled to an equal 1/13 share.

It is no longer enough to say that "X" is the holder of a $5 share in an annuity.
That was sufficient for annuity income distribution but now it is important to determine
the percentage interest of each holder in his or her respective annuity. If the annuity
share was $5 out of a $2,100 annuity, the holder is entitled to 5/2100 of 1/13 of the final
distribution. If it was $5 out of a $300 annuity, the holder is entitled to 5/300 of 1/13 of
the final distribution. In this way, the thirteen roots share equally and distributions within
them are according to the pattern of descent, assignment and devise of interests within
the thirteen surviving annuities.

To be sure, this means that where there are more holders within an annuity, each

will receive less than where there are fewer. But each holder will receive a
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proportionate share within the annuity and the annuity as a whole will share equalily with
all other annuities.

DATED: Honolulu, Hawaii, November 6, 2009. .

5L

ROBERT BRUCE GBAHAM, JR.
Respondent Pro Se

/*Z(mwf/(/ ;"/’%é’/ﬁ’?ﬂt/
"SUSAN HELM GRAHAM
Respondent Pro Se
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Deceased.

RESPONSE OF ROBERT BRUCE GRAHAM, JR., AND SUSAN HELM GRAHAM
RELATING TO DIVISION OF THE ESTATE

Come now Robert Bruce Graham, Jr., and Susan Helm Graham, Respondents
herein (“these Respondents”), appearing pro se and not by counsel, and, pursuant to
Rule 3 of the Hawaii Rules of Probate Procedure, and the Order Continuing Hearing On
Petition For Instructions, For Review And Settlement Of Final Accounts, And For
Release Of Trust Registration entered herein on February 4, 2008, submit their
response relating to the ultimate division of the Trust estate among the remainder
beneficiaries.

It is axiomatic that the intention of the settlor is paramount. The problem lies in
ascertaining that intention when the settlor's words are unclear or susceptible of multiple

interpretatibns. It is then that the courts are called upon to construe the words to arrive
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at a construction of the instrument that makes sense and is practicable.

In 1978, this Court directed the Trustee to prepare a memorandum addressing
the question of the various interpretations of the disposition clause of George
Galbraith's Trust. Thereafter, on May 15, 1978 the Trustee filed its Memorandum Of
Trustee Pursuant To Order Entered March 17, 1978. In that Memorandum, the
Trustee's counsél, Conrad Weiser, observed that the disposition clause might be
interpreted several different ways. The Memorandum suggests six formulas by which
the distribution might be made. As will be shown, only one of those six is appropriate in
the circumstances of the Galbraith Trust.

The relevant section of the Memorandum is reproduced here (bolded material in
brackets is added to facilitate discussion bélow):

I1. Possible Interpretations of the Disposition Clause of George Galbraith’s
will

With respect to the distribution of the trust estate on termination, George
Galbraith’s will provides:

On the final ending and distribution of the trust, the trust fund [is]
to be divided equally amongst those persons entitled at that time to
the aforementioned annuities.

The word “equally” is subject to a number of interpretations, and the different
methods of distribution which would result from different interpretations would
obviously affect the values of each annuity segment.

In order to demonstrate the effects of different interpretations of the
disposition clause of George Galbraith’s will, a hypothetical case would be
helpful:

Assume that, on termination of the trust, there will be 375
annuitants, that the total amount of annuities being paid at the time
of termination will be $7,500 (the same as presently) and that the
total number of annuities in existence will be 13 (the same as
presently). Assume, further, that the total amount of annuities
being paid under Annuity No. 1 at the time of termination will be
$1,500 (the same as presently), that there will be 45 owners of
segments of Annuity No. 1, that the total amount of annuities being
paid under Annuity No. 3 at the time of termination will be $150
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(the same as presently) and that there will be 30 owners of
segments of Annuity No. 3. Assume, further, that Annuitant A
will own a $1 segment of Annuity No. 1 at termination, that
Annuitant B will own a $10 segment of Annuity No. 1 at
termination, that Annuitant C will own a $1 segment of Annuity
No. 3 at termination and that Annuitant D will own a $10 segment
of Annuity No. 3 at termination.

[Formula 1: Proportionately] If “equally” in the Galbraith will means
“proportionately,” each annuitant would receive a portion of the trust corpus
determined by the ratio of his annuity segment to $7,500. Thus, under the
hypothetical, Annuitants A and C would each receive .013% (i.e., 1/7500) of the
trust corpus on termination, and Annuitants B and D would each receive .133%
(i.e., 10/7500) of the trust corpus on termination.

[Formula 2: Per Capita] Should the word “equally” be applied literally,
every annuitant would receive an identical share of the trust corpus, regardless of
the size of his annuity segment. Thus, under the hypothetical, Annuitants AB C
and D would all receive .267% (i.e., 1/375) of the trust corpus on termination.

[Formula 3: Equally Among the Annuities, then Per Capita Within
Them| The word “equally” might be read in connection with the phrase “the
aforementioned annuities” in the disposition clause of the will. In that case, the
trust corpus would be divided equally among the 13 annuities and then distributed
to the owners of the annuity segments. Owners of segments of each annuity
would either share equally or in proportion to the sizes of their segments,
depending on the court’s ruling on that point. Thus, under the hypothetical, if the
court were to rule that the owners must share equally within each annuity, each of
the 45 owners of Annuity No. 1 (including Annuitants A and B) would receive
171% (i.e., 1/45 x 1/13) of the trust corpus on termination, and each of the 30
owners of Annuity No. 3 (including Annuitants C and D) would receive .256%
(i.e., 1/30 x 1/13) of the trust corpus on termination. [Formula 4: Equally
Among the Annuities; then Proportionately Within Them] If, on the other
hand, the court were to rule that the owners of the segments must share
proportionately within each annuity, Annuitant A would receive .001% (i.e.,
171500 x 1/13) of the trust corpus on termination, Annuitant B would receive
051% (i.e., 10/1500 x 1/13) of the trust corpus on termination, Annuitant C
would receive .051% (i.e., 1/150 x 1/13) of the trust corpus on termination, and
Annuitant D would receive .513% (i.e., 10/150 x 1/13) of the trust corpus on
termination.

[Formula 5: Proportionately Among the Annuities; then Per Capita
Within Them] Instead of finding that the trust corpus should be divided equally
among the 13 annuities on termination, the court might rule that the trust corpus
should be divided proportionately, with a portion allocated to each annuity, based
on the ratio of the amount of the annuity to $7,500. Thus, 20% (i.e., 1500/7500)
of the trust corpus would be allocated to Annuity No. 1, and 2% (i.c., 150/7500)
of the trust corpus would be allocated to Annuity No. 3. Owners of segments of
each annuity would either share equally or in proportion to the sizes of their
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segments, depending on the court’s ruling on that point. Thus, under the
hypothetical, if the court were to rule that the owners must share equally within
each annuity, each of the 45 owners of Annuity No. 1 (including Annuitants A
and B) would receive .444% (i.e., 1/45 x 1500/7500) of the trust corpus on
termination, and each of the 30 owners of Annuity No. 3 (including Annuitants C
and D) would receive .067% (i.e., 1/30 x 150/7500) of the trust COrpus on
termination.  [Formula 6: Proportionately Among the Annuities, then
Proportionately Within Them (Same Result as Formula 1)] If, on the other
hand, the court were to rule that the owners of the segments must share
proportionately within each annuity, the scheme of distribution would be the same
as that set out in the third paragraph of this Section II.

The foregoing interpretations of the disposition clause of George Galbraith’s
will are by no means exhaustive. The variety and number of interpretations are
limited only by the imagination of the annuitants and their respective counsel.
The more important question at this time is whether the method of distribution
should be determined now, and that issue is discussed in Section III of this
memorandum.

Memorandum Of Trustee Pursuant To Order Entered March 17, 1978 (filed May 15,
1978) pp. 11 — 14 (bolded text in brackets added to facilitate discussion below).

Mr. Weiser's observations are accurate and his examples are sound (although
premised upon an assumed number of beneficiaries - 375 - that is considerably less
than what now appears to be the actual number.)

Whatever Mr. Galbraith may have intended when he executed his Will and the
codicils thereto in 1904, the courts have been called upon numerous times to construe
and extrapolate from his sparse words.

This Court and appellate courts have wrestled with whether Mr. Galbraith's

references to "heirs" were words of purchase or words of inheritance. Hawaiian Trust

Co., Ltd. v. McMullan, 23 Haw. 685 (1917). These significant legal issues defy easy

explanation in lay terms and, while a lawyer might have been expected to be precise in

drafting a Will, Mr. Galbraith's Will was not prepared by a lawyer."

' With respect to Mr. Galbraith's Trust, the Hawaii Court has observed: "The will and codicils of the
testator are inartistically drawn. They are the product of the layman and not of the lawyer or of one
learned in the law."” Hawaiian Trust Co., Ltd. v. Rome, 36 Haw. 482, 495 (1943).
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The Court also had to consider whether Mr. Galbraith's statement that the Trust
should continue "for as long a period as is legally possible, the termination or ending of
said trust to take place when the law requires it under the statute” violated the Rule

Against Perpetuities. Fitchie v. Brown, 18 Haw. 52 (1906); affd, 211 U.S. 321, 29 S.Ct.

106 (1908). There is no 'statute’ governing the duration of trusts but the courts
recognized that Mr. Galbraith desiréd the maximum duration permitted by law and
construed his words accordingly, even allowing the measuring lives to be persons who
were not named in the Will.2

And, the question arose as to whether the modest annuities Mr. Galbraith
created (perhaps not so modest in 1904 but risible by 2008, if not sooner) could be

assigned by his beneficiaries or could only be inherited by them. Hawaiian Trust Co.,

Ltd., v. Galbraith, 25 Haw. 174 (1919). See also, Hawaiian Trust Co. v. Galbraith, 22 |

Haw. 78 (1914). The Courts concluded that the beneficiaries' interests in the annuities
are freely assignable. 3

In combination, these and other judicial decisions have given substance to (if not
restated) Mr. Galbraith's four paragraph trust. Judicial construction has enabled the
Trust to last for over 100 years and to accumulate more than 600 beneficiaries, none of
whom ever knew Mr. Galbraith personally and many of whom have taken their interests

by transfer rather than inheritance.

2 perusal of the will shows that the testator did not, in so many words, name the persons whose lives
the trustee contends he selected for the limitation of the trust.” 211 U.S. at 330, 29 S.Ct. at 109.

® There is nothing inherently suspect about assignments. Not only has the Hawaii Court affirmed the
validity of transfers, it has stated, "It was unquestionably his [Mr. Galbraith's] design and purpose to
create through his testamentary trustee a large wealthy trust estate, and this, irrespective of the
natural claims of those who by blood were entitled to his bounty, or of the merits of those to whom it
might be uftimately distributed to receive the same.” Hawaiian Trust Co., Ltd. v. Rome, 36 Haw. at
500 (1943).
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These transfers have been of at least two varieties: transfers entirely out of the
line of the original beneficiaries (i.e., where the holders of beneficial interests transferred
interests to strangers to the Trust who thereupon became full beneficiaries in their own
right), and transfers within the families of beneficiaries (including original and transferee
beneficiary families).

Unlike the contemporary Estate of James Campbell, in which the beneficial
interests passed solely by descent and were finally distributed to the most senior living
member of each line, the Galbraith Trust has been lawfully distributed among multiple
generations and to multiple beneficiaries. Shares have been split (fractionalized) and
split again. Indeed, some beneficiaries, cognizant of Mr. Weiser's analysis (which has
been summarized and made available to all beneficiaries by the Trustee) no doubt
concluded that such share splitting could do no harm and might work to the benefit of
their families. In 2008, the beneficiaries of the Galbraith Trust include hundreds of
persons, many of whom are not even remotely related to George Galbraith or to each
other.

Against this, it is clear that several of the formulas suggested by Mr. Weiser are
not appropriate.* Some of the formulas would serve only to reward speculative share
splitting, to the detriment of those beneficiaries who have passed their shares from
generation to generation in the more traditional manner.

Any suggestion that the Trust simply be divided "equally” among every person
now holding an interest, no matter how small, would have the effect of rewarding the

hypothetical Family of X who split a $15 interest in a $150 annuity share among three

* To be clear: Mr. Weiser did not advocate any of the formulas. He merely identified and elucidated the
possibilities, as he was directed to do by this Court.
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generations and their spouses, so that 30 people now hold raffle tickets, to the
detriment of the hypothetical Family of Y who passed an equivalent $15 interest in the
same $150 annuity by the laws of inheritance such that there are today 3 children of Y
and 2 children of a deceased child of Y to share that interest. An absolutely "equal”
distribution would give each of the thirty beneficiary members of the Family of X the
same distributive share as each of five beneficiary members of the Family of Y. The
Family of X would have increased its distributive share six-fold by the simple device of
printing shares and assigning them.

While it is not appropriate to select a formula based upon who now holds the
beneficial interests under various annuities (transfers having been approved and, as
noted in footnote 3 on page 5, there being no preference for blood relatives or others), it
is appropriate to consider the impact of voluntary dealing upon the numbers of such
persons. It is most unlikely that Mr. Galbraith intended that one beneficiary might
reduce another beneficiary’s distributive share by the simple device of splitting his or her
own shares among a passel of relatives and friends.

Case law is not especially helpful. Commentators have observed that:

One of the more troublesome construction problems has been
whether a gift in trust for children, issue, descendants or another group, or

for relatives of the testator or another named person, is to be distributed to

the members of that group per stirpes or per capita. There are no

determining rules of construction in this regard: as in the case of other

construction problems the intent of the testator or settlor must be gathered

from the language of the gift and the other provisions of the instrument.

...and while the language of the gift may show an intent that distribution is

to be per capita, the more recent court decisions and statutes tend to favor

a per stirpital distribution. Words such as "equally" and "share and share

alike" sometimes have been held to indicate an intent to treat persons

within the class or group equally per capita, but the language of the
instrument may indicate a contrary intention....

George G. Bogert & George T. Bogert, The Law of Trusts and Trustees § 182 at
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334-40 (rev'd 2d ed.) (Emphasis added).

For these reasons, Mr. Weiser's Formula 2 and any like it should be disregarded.
Any such per capita distribution rewards share splitting and utterly disregards the
generations. Similarly, Mr. Weiser's Formulas 3 and 5, which are partially per capita
distributions, reward share splitting and should be disregarded.

However, unless the word "equally" used by Mr. Galbraith in his Trust instrument
is to be thrown overboard, it must have some application. Although a per capita
distribution is not appropriate because judicially-approved assignment and share
splitting have created a situation that Mr. Galbraith likely did not foresee, equality
among the several annuities created by Mr. Galbraith is consistent with the facts as he
knew them.

In providing that the ultimate distribution of his estate would be "equal”, Mr.
Galbraith must have intended that the disparities among his original annuities (some as
great as $1,500 and others as small as $150) would be disregarded. Although he might
not have foreseen that judicial construction of his Trust would approve assignments and
permit an expansion of the ranks of the beneficiaries to regimental proportions, he must
have realized that an "equal” distribution would disregard the varying sizes of the
annuities. And this likely was consistent with his overall design. The Hawaii Court has
observed, "Obviously, the palftry legacies and annuities bequeathed were mere
gestures. As years go on and successors to the original annuitants multiply, the

annuities will increasingly diminish and serve no useful purpose.” Hawaiian Trust Co.,

Ltd. v. Rome, 36 Haw. at 501 (1943).
For this reason, Mr. Weiser's Formula 1 should be rejected. It would pay little or

no attention to the word "equally" by allocating the entire Trust estate among all existing
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beneficiaries according to the proportion of the original annuity interests to the total of all
annuities. The holders of interests in a $1500 annuity would divide 20% of the Trust
estate among them (1500/7500), whereas the holders of a $150 annuity would divide
only 2% among them (150/7500). Formula 1 is effectively a per stirpital distribution with
the stirpes determined at inception. While typical of many estate plans, it exalts the
differences among the annuities and gives scant meaning to Mr. Galbraith's word
"equally.”

Formulas 5 and 6 also should be rejected. In focusing on the size of the original
annuities, both Formulas 5 and 6 replicate the weakness of Formula 1 by wholly
disregarding the word "equally.” Formula 5 has the added problem of rewarding share
splitting.

Mr. Weiser's Forfnula 4 is the appropriate distributive scheme. By distributing the
estate "equally” among all of the remaining annuity shares (i.e., 1/13™ each), it honors
Mr. Galbraith's apparent intention that there be a leveling of the disparate annuities at
termination. Then, by following the fractions rather than the head count within each
annuity, it does not reward share splitting and preserves the integrity of the shares
within the several annuities. |

Formula 4 yields the result that is most likely consistent with Mr. Galbraith's
expectations. In creating multiple annuities of varying values and providing for ultimate
distribution to be made “"equally,” he must have meant that the size of the annuities
would be irrelevant in the end. But he almost certainly did not foresee share splitting.
In creating annuities for the lives of individuals and their heirs, Mr. Galbraith stepped

into a legal minefield. Inexpert drafting of the Will had the legal effect of making the
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‘beneficiaries' interests in the annuities assignable.’ This enabled share splitting. A per
capita distribution would, as shown above, greatly benefit those who have made
multiple assignments to family and friends, to the detriment of those who have not. Itis
most unlikely that Mr. Galbraith, who would not have foreseen this result, would have
wanted to reward it.

Accordingly, these Respondents urge that this Hohorable Court determine that
the Mr. Weiser's Formula 4 is the appropriate method of distribution and decree that the
Trust estate is to be divided equally among the thirteen remaining annuities (1/13 each)
and then distributed to the holders of shares within each such annuity according to the
proportion of their shares to the total of all shares within their annuity. In this manner,

- the hypothetical Family of X and the hypothetical Family of Y, each of whom held $15

out of $150 annuity (or 1/10), wou-ld share equally in 1/13 of the total trust. The thirty

individual members of the Family of X would take 1/30 x 1/10 x 1/13. The five individual

members of the Family of Y would take 1/5 x 1/10 x 1/13.

DATED: Honolulu, Hawaii, March 28, 2008.

ROBERT BRUCE G AM, JR.
Respondent Pro Se

!
AM& K/ E o v % (é/%W
‘SUSAN HELM GRAHAM
Respondent Pro Se

® It took the Hawaii Court two decisions to reach this conclusion. In Hawaiian Trust Co., Ltd., v. Galbraith,
25 Haw. 177-78 (1919), the Court reviewed the consequences of its opinion in Hawaiian Trust Co.,
Ltd. v. McMullan, supra, concerning the disposition of the interest of William McVeigh, a son of an
original annuitant, and said "If upon the death of William McVeigh his interest in the annuity would
descend to his heirs or personal representatives he must have possessed an estate of inheritance in
said annuity, or, to express it in another way, must have owned the said annuity in fee simple, which
carried with it the right to dispose of said annuity by will or assignment.”
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