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Chair Baker, Vice-Chair Tsutsui, and Members of the Senate Committee on Ways and Means,
thank you for the opportunity to testify on this bill.

This bill’ proposes to allow “comprehensive public funding” for Hawaii county council
candidates beginning with the 2010 election for three elections and would take effect on July 10,
2010, except that section 5 (relating to seed money) shall take effect on July 1, 2008.°

While the Campaign Spending Commission (“Commission™) supports public campaign
financing, we do not support this bill as drafted.
e The general public should be allowed an opportunity to “weigh-in” on this issue by
voting on a Constitutional amendment to authorize comprehensive public fundmg

' H.B. No. 661, as introduced, is virtually identical to H.B. No. 765, a bill that was introduced in the 2007 Regular
session but did not carry over to the 2008 Regular session. S.B. No. 1055, the companion bill to H.B. No. 765, also
did not carry over to the 2008 Regular session. The main difference is that HL.B. No. 765 and S.B. No. 1055
proposed to amend the general excise tax law to provide a $2 million annual deposit into the Hawaii Election
Campaign Fund; while H.B. No. 661 does not have that language.

2 H.B. No. 661, as originally introduced, allowed candidates for the House of Representatives to qualify for
comprehensive public funding.

3 Section 25, page 30.
¢ $.B. No. 754 was introduced in the 2007 Legislature to authorize a question on the 2008 general election ballot

that asks if the constitution should be amended to allow a full range of public financing levels for campaigns for
public offices of the State and its political subdivisions.
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The Committee should carefully consider the costs (monetary and nonmonetary) and
complexities of this bill. For example, the bill attempts to “level the playing field” by
providing equalizing funds to a participating candidate if the candidate is outspent by a
nonparticipating candidate and “independent expenditures made in support of that
nonparticipating candidate or against the opposing certified (participating) candidate.”

o This results in ever increasing demands on public funds for campaigns. A better
approach would be to increase the funding allowed under the current partial
public funding program law and cap the amount of public funding available to
each candidate at the amount needed to operate a viable campaig:,rn.7

o This equalizing fund provision is biased towards a participating candidate as
independent expenditures supporting the participating candidate or opposing the
nonparticipating candidate does not result in a reduction of equalizing funds to the
participating candidate. Where is the level playing field for the nonparticipating
candidate?

o The equalizing funds provision is implemented with substantial reporting
requirements above and beyond the requirements in the current law. The bill
imposes strict reporting requirements and numerous and substantial criminal
penalties for a nonparticipating candidate and persons who make independent
expenditures supporting the nonparticipating candidate or against the opposing
certified (participating) candidate.

The bill is a “cut and paste” from other documents. The superfluous concepts and terms
proposed in this bill should be deleted. For example, participating candidate, certified
candidate, and comprehensive publicly funded candidate appear at various parts of the
bill; these terms may, or may not, have the same meaning. The Committee should clarify
other ambiguous terms and address the concerns that we discuss below in our testimony.
Moreover, this bill does not conform to terms and principles in the current campaign
finance law.

There must be adequate funds to avoid interruption of the comprehensive and partial
public financing programs from year to year.8

Adequate time must be provided to administer the comprehensive public funding
program, including hiring new employees, developing manuals, forms and procedures;
modifying the new candidate filing system; and training of staff and candidates.

7 The Committee should consider the provisions in other bills which carried over to the 2008 Regular session (S.B.
No. 1068, 8.D. 1, H.D. 1 and S.B. No.1549) which propose to raise the expenditure limits for the first time in twelve
years. This will increase the amount of partial public funding available to candidates without creating & second
system of public financing,

¥ A certified candidate who is opposed in an election may receive (1) a “base amount” in the primary election; (2)
multiple “equalizing funds” in the primary election; and (3) the base amount and multiple equalizing funds in the
general election. Arizona’s budget for clean elections for 2008 is $40 million. Connecticut’s budget was $15
million in 2006, $30 million in 2007, and projected at $45 million with an increase in staff from 7 to 27. Maine does
not have sufficient funds for the 2010 elections and is asking for an appropriation.

1% Art. TI, section 5 of the Hawaii State Constitution.
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CURRENT LAW (PARTIAL PUBLIC FUNDING)

Hawaii currently provides a partial public financing (matching funds) program which allows
candidates to raise private contributions which are matched with public funds if the candidate
agrees to limit campaign expenditures.

The current program has been in place for fourteen elections since 1980 and implements the
following provision in the Hawaii Constitution:

The legislature shall establish a campaign fund to be used for partial public
financing of campaigns for public offices of the State and its political
subdivisions, as provided by law. The legislature shall provide a limit on the
campaign spending of candidates.'® (Emphasis added.)

The program, generally, operates as follows:

e A candidate, including a Hawaii county council candidate, must agree to expenditure
limits which are calculated by multiplying the number of voters in the last preceding
general election (2006) by the amount that can be spent on each voter, as set by statute.

¢ If the candidate receives the minimum $1,500 amount of qualifying contributions
(aggregate monetary contribution of $100 or less from Hawaii residents), the candidate is
provided with matching public funds, up to a statutorily determined maximum amount of
public funds.

The candidate may receive both qualifying contributions and private contributions, and spend
these funds subject to the expenditure limits. If the candidate exceeds the expenditure limits, the
candidate must pay the full filing fee; notify opponents, the Commission, chief election officer,
opponents and contributors; and return all public funds." By contrast, there is no expenditure
limit in this H.B. No. 661, H.D. 1, S.D. 1.

S.B. No. 1068, $.D. 1, H.D. 1'% and S.B. No.1549 both propose to raise the expenditure limits in
the current program for the first time in twelve years, which will increase the amount of public
funding available to candidates without creating a second system of public financing with
additional reporting requirements.

“No candidate who qualifies for comprehensive public funding under this Act in any of the
elections of 2010, 2012, and 2014, shall become eligible for partial public funding in the election
for which the candidate qualifies for funding.”"?

We recommend that this section be amended to limit all Hawaii county council candidates to the
comprehensive funding under this bill. This would provide a true pilot project and avoid the

'' HRS section 11-209(b).
2 §B. 1068, S.D.1, H.D. 1 passed both the Senate and House and was assigned to a Conference Committee.

1* Section 20, page 27.
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possibility of a candidate receiving comprehensive funding facing off against a candidate who
received partial public funding (possible unintended consequences).

COMPREHENSIVE PUBLIC FUNDING PROPOSED IN H.B. No. 661, H.D. 1, 5.D.1 (HB
661)

L Initial requirements - $3,500,000 in the Hawaii election campaign fund; and
certification by the Commission

“On September 1 of each odd-numbered year before a general election year, the commission
shall determine whether there is a minimum of $3,500,000 in the Hawaii election campaign fund
to certify participating candidates during the next election and provide funding for
comprehensive public funding.”'*

This provision ignores funding requests from candidates who qualify for the partial public
funding program under the current law (discussed in Part I). The Committee should clarify that
this section is read together with the current law. We recommend that the Committee include
language drawn in great part from the HD 1 version of the bill as follows:'°

"§11-217.5 Depletion of fund. (a) The Hawaii election campaign fund shall be
under no obligation to provide moneys to [gualified] eligible candidates [in-the
event-that] if in the partial public funding program or comprehensive public
funding for elections to the county councils moneys in that fund [kave-beern

depleted:] are near depletion.
(b) [Ia-the-eventthet] For purposes of the partial funding program., if the

Hawaii election campaign fund is close to depletion, as determined by the
commission, the commission shall determine the amounts available to [qualified]
eligible candidates based on their order of eligibility in qualifying for partial
public funds, as determined by the date of filing of an application for public funds
with the commission pursuant to section 11-222; provided that the application has
been accepted by the commission.

(¢) For the purposes of the comprehensive public funding for elections to the
county councils, if the Hawaii election campaign fund is close to depletion, the

commission shall determine whether that program shall be operative in
accordance with subpart ."

% This $.D. I reduced the trigger from $5 million to $3.5 million; the H.D. 1 had reduced the trigger from $6
million to $5 million.

16 HB 661, H.D. 1, Section 5, pages 31-32.
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A “participating candidate™"’ for the Hawaii county council is qualified to receive
comprehensive public funding if the candidate, among other things: "

e Resides in the district from which election is sought as of the date of the filing of
nomination papers for the primary election;

Is a registered voter in the district;
Files a declaration of intent with the Commission between January 1 of the election
year and thirty dalys20 before the closing date to file nomination papers;

e Collects a “$5 district qualifying contribution in accordance with section 7.” The
contribution must be from a contributor who is a registered voter and resides in the
county district to which the candidate seeks nomination at the time the contribution is
given;21 )

e Accepts only “seed money” and “qualifying contributions” prior to filing the
declaration of intent with the Commission.

o “Seed money” can only be used to determine whether “sufficient support exists
to run for office as a comprehensive publicly funded candidate.””* The amount
of seed money is capped at $3,000; personal funds or surplus campaign funds
may be used for seed money.” “Seed money shall only be spent prior to and
during the gualifying period and shall not be collected after the candidate has
filed the declaration to run.”

We recommend that the following amendment: “Seed money shall only
be spent prior to and during the qualifying period and shall not be
collected after the candidate has filed the declaration of intent to run.”

o The “gualifying contribution” may be a “monetary contribution;” while the term
is not defined, it appears that a cash contribution may be made. The Maine law,
by contrast, requires that the contribution be “in the form of a check or a mone
order payable to the fund, signed by the contributor in support of a candidate.” 4

'7 «Participating candidate™ means a candidate who is seeking certification for comprehensive public funding under
this subpart. Section 2, page 4. “Candidate” means an individual who seeks nomination for election or seeks
election the Hawaii county council. Section 2, page 1.

1% Section 4, pages 7-8.

2 While the term “days” is used here, the term “business days™ elsewhere in the bill. See section 3, page 6; section
8, page 12; and section 18, page 26.

2! Section 7, page 11. Qualifying contributions are deposited in the Hawaii election campaign fund.

2 See Section 5, page 9. “Seed money” means contributions made to a participating candidate by a person in
accordance with section 5 that shall be expended for the purpose of determining campaign viability. Section 2,
page 6.

2 Section 5, page 9.

2 «Qualifying contribution means a donation:
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13

We recommend the following amendment: ““Qualifying contribution’
means a $5 monetary contribution made in the form of a check or a
money order payable to the fund to a participating candidate for purposes
of meeting the criteria of section 7.”

¢ Files an application for certification with the Commission.”

The application must include “two hundred signatures and qualifying contributions for the
county of Hawaii from registered voters in the district for which the candidate seeks office
and must be submitted no later than thirty days prior to the primary election. A decision to
certify or deny certification must be issued by the Commission within ten’’ business days
following receipt of the completed application.

5526

The Commission does not have access to voter information to determine the residence of the
candidate and contributors. The Hawaii County Clerk should be responsible for verifying this
information because the Hawaii County Council is a major proponent of this bill. We
recommend the following amendment:

“SECTION 8. Certification of qualification for comprehensive public funds. (a) Candidates
seeking certification as a comprehensive publicly funded candidate shall submit to the
commission an application for certification that contains at least two hundred signatures and
qualifying contributions for the county of Hawaii from registered voters in the district for which
the candidate seeks office no later than thirty days prior to the primary election, signed by the
participating candidate and the participating candidate's campaign treasurer under penalty of
perjury. The clerk for the county of Hawaii shall verify that at least two hundred signatures and
qualifying contributions were received from registered voters in the district for which the

candidate seeks office. that the candidate resides in the district from which election is sought as
of the date of the filing of nomination papers, and that the candidate is a registered voter in the
district from which election is sought.”

2029

“Surplus campaign funds™* may be used for:

A. Of $5 in the form of a check or 2 money order payable to the fund, signed by the contributor and made in support
of a candidate...” Maine Revised Statutes, Title 21 A, 21-22

5 Section 4, page 8.
% Section 8, pages 12.
%7 The SD 1 increased this period from five to ten days.

% “Surplus campaign funds" means any campaign contributions not spent during a prior election period by a
participating candidate who previously sought election as a privately funded candidate. Section 2, page 6.
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e $3,000 in “seed money;**® and

e “In-office constituent communications™

Surplus funds “shall be frozen and maintained in a separate depositary account” and a
participating candidate “shall continue to file reports” on the surplus funds.

We offer the following comments regarding surplus funds:
¢ The term “in-office constituent communications” is an undefined term.
e The bill does not specify whether there are limits on the use of surplus campaign funds
for in-office communications during a campaign.
e An incumbent candidate applying under this program will have to maintain two bank
accounts.
o It appears that surplus funds will be frozen until “September 1 of the next odd-numbered
year following the general election in which the candidate was elected.”*
¢ By contrast, under the current law, “[s]urplus funds may be used after a general or special
election for:
(1) Any fundraising activity;
(2) Any other politically related activity sponsored by the candidate;
(3) Any ordinary and necessary expenses incurred in connection with the candidate's
duties as a holder of an elected state or county office; or
(4) Any contribution to any community service, educational, youth, recreational,
charitable, scientific, or literary organization; provided that in any election cycle, the total
amount of all contributions from campaign funds and surplus funds shall be no more than the
maximum amount that one person or other entity may contribute to that candidate pursuant to
section 11-204(a); provided further that no contributions from campaign funds shall be made
from the date the candidate files nomination papers to the date of the general election.”*?

Upon certification by the Commission and until the end of the general election period, the
certified candidate shall not accept for use in the campaign:
e Contributions from any source, except for “in-kind contributions aggregating less than
$200 in any single month from any single source;
e Loans from any person, including a certified candidate;

¥ Section 3, page 9.

3! Section 6, page 10.

3 Section 11(e), page 17.
¥ HRS section 11-206(c).

% Section 9, page 13.
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¢ Contributions from political parties (the use of this term appears to be redundant as the
term ‘source’ includes political parties); and

e Any campaign material purchased or held from a date prior to the declaration of intent-to
run for office as a comprehensive publicly funded candidate...”

“A certified candidate who accepts contributions in violation of this section shall be subject to a
fine equal to three times the public funding received, in addition to any other action, fines, or
prosecution under section 18.”

It is not clear whether the in-kind contribution is limited to less than $200 in aggregate from all
sources or less than $200 from each single source (i.e., contributions of less than $200 from
numerous sources). If it is the later, than the prohibition on private contributions would have no
teeth, as numerous private contributors could make “in-kind” contributions of stamps, banners,
signs, etc. with a value of $199.99 monthly, up to the limits of the office to a certified
candidate’s campaign.

If a certified candidate is elected to office, public funds “up to $4,000 may be carried over to
cover in-office constituent communications not to exceed the $2,000 annual allotment or $4,000
for a two-year term.”’

“If the total surplus from a publicly funded campaigh falls under $4,000 the certified
comprehensive publicly funded office holder will be allowed to raise the difference pursuant to
this subpart B of part XII of chapter 11, Hawaii Revised Statutes.”®

“Except for seed money contributions, qualifying contributions, and in-office constituent
communications, a certified candidate who is elected to the office sought shall not accept private
contributions from any person, political party, or political action committee until either
September 1 of the next odd-numbered year following the general election in which the
candidate was last elected, or the date when the commission determines there are insufficient
funds under section 3, whichever occurs earlier.”>’

37 Section 11(c), page 16.
* Section 11(d), page 16.

¥ Section 11(e), page 17.
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e Remaining public funds will not be returned to the Hawaii Election Campaign Fund by a
certified candidate after an election as in the case of partial public financing. Instead council
members are provided a $4,000 slush fund with public money for “in-office constituent
communications.” Again, this is an undefined term.

¢ Hawaii County Council members are already provided with a $15,000 allowance for
expenses, including constitnent communications.

¢ Surplus fund may also be used for “in-office constituent communications

o The participating candidate does not have to raise the “difference” with “district qualifying
contributions;” this in contrast to section 4 of the bill.

3340

II. Public funding for certified candidates

A certified candidate is authorized to receive:
¢ The base amount; and
e Multiple issuances of “equalizing funds.”

“The commission shall not distribute comprehensive public funding to certified candidates that
exceeds the total amount of $300,000 for all candidates subject to this Act in any given election
year in which this Act is operative.”*!

A, Base amount

The base amount in a contested primary election is the “average of the amount spent by winning
candidates in the previous two county council primary elections of the same district, reduced by
ten per cent.”

The base amount in a contested general election is the “average of the amount spent by winning
candidates in the previous two county council general elections for the same district, reduced by
ten per cent.”*

The base amount in an uncontested primary election is “thirty percent of the amount provided in
a contested election;” no funding is provided in an uncontested general election.*?

“The commission shail disburse public funds by check or electronic transfer.”**

% Section 6, page 10, line 17.
' Section 12 (a), page 17.
2 Section 12(c), (d), page 19.
# Section 12(e), page 19.

* Section 12(f), page 19.
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If “revenues are insufficient to meet distributions to certified candidates under this section, the
commission shall either (sic) permit certified candidates to accept and spend contributions,
subject to the campaign contribution limitations set forth in section 11-204, up to the applicable
amounts, including equalizing funds the certified candidate would have received from
comprehensive public fundmg

We have the following comments regarding the base amount:

e The Commission does not have the ability to disburse funds; it is administratively
attached to the Department of Accounting and General Services (DAGS) and DAGS is
the agency that disburses the funds. See HRS sections 11-217 and 11-222. Section
12(f), therefore, should be amended to read as follows: “[The-commission-shall-disburse
public-funds-by-checlkor-eleetronic-transfer:] Public funds shall be paid to a certified
candidate by the comptroller in the manner prescribed in section 11-222.”

e It is difficult to accurately determine the amount spent in a general election as expenses
may be paid for during the primary election and used in the general election.

e Using different elections (the primary and the general election) to calculate the amount of
public funding is contrary to the current partial funding law which calculates the amount
of funding available to candidates in both the primary and general election based upon
the number of voters in the prior general election multiplied by the amount that can be
spent on each voter.

B. Equalizing funds

Equalizing funds "means additional public funds released by the commission to a comprehensive
publicly funded candidate to allow the publicly funded candidate to stay financially competitive
with a nonparticipating candidate in a contested election. i

1) Threshold for equalizing funds

“The commission shall distribute equalizing funds to a certified candidate whenever that
candidate is outspent by an opposing nonparticipating candidate. A opposing nonparticipating
candidate is deemed to have outspent a certified candidate when the campaign report filed
pursuant to subpart B shows that the sum of an opposing nonparticipating candidate and the
nonparticipating candidate’s committee’s expenditures and obligations, or campaign
contributions received or borrowed, whichever is greater, added to any independent expenditures
made in support of that nonparticipating candidate or against the opposing certified candidate
reported by any no candidate’s committee, party, or any person, exceeds one hundred per cent of

4 Section 12(b), page 18. There is an identical provision for equalizing funds.in section 14(d), pages 23-24.
% Section 2, page 3.

# Section 13, page 20.
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the amount of comprehensive public funding previously allotted and distributed to the opposing
certified candidate in a contested election, including any equalizing funds previously
distributed.”* (Emphasis added)

“The commission shall adopt rules under chapter 91, Hawaii Revised Statutes, to compute the
amount of equalizing funds allotted to a certified candidate that takes into consideration the
contributions and expenditures of the nonparticipating candidate and the candidate's committee,
and any independent expenditures incurred to influence the nomination, election, or defeat of the
certified candidate. To prevent the abuse of equalizing funds, the commission shall not base any
calculation on independent expenditures that, although containing words of express advocacy,
also contain other words or phrases that have no other reasonable meaning other than to
contradict the expressed advocacy.”>

We have the following comments regarding the threshold:
e The Commission does not have the ability to disburse funds; it is administratively
attached to (DAGS and DAGS is the agency that disburses the funds. See sections 11-
217 and 11-222. Section 12(f), therefore, should be amended to read as follows: “[Fhe
rmission-shall- disburse publie funds-by che ele ict: :] Equalizing
funds shall be paid to a certified candidate by the comptroller in the manner prescribed in
section 11-222....”
o The Commission already is authorized to issue rules, pursuant to section 11-193, HRS.
The following language should be deleted from the bill because it is superfluous: “[Fhe

- ate a ats ) a
1

v i - > cmame - = 3 L J

ection—ordef o Sied lidate:]”

¢ This bill adds a different test to determine whether a third party’s expenditure is for issue
advocacy or express advocacy (independent expenditure) and should be deleted. The bill
specifies that the Commission “shall not base any calculation on independent
expenditures that, although containing words of express advocacy, also contain other
words or phrases that have no other reasonable meaning other than to contradict the
expressed advocacy.”5 ! The current law defines an independent expenditure as “an
expenditure by a person expressly advocating the election or defeat of a clearly identified
candidate and that is not made in concert or cooperation with or at the request or
suggestion of the candidate, the candidate's committee, a party, or their agents.”5 2We
recommend the deletion of the test for independent expenditures in this bill.

e The bill does not address multiple nonparticipating candidates. Is the “opposing
nonparticipating candidate” the candidate that spends the most? If so, at what point in

0 Page 24
3! Section 14(e), page 24.

32 HRS section 11-191.
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time is this measured, as candidate expenditures fluctuate daily?

(2) Amount of equalizing funds — equal to the base amount; and
additional equalizing funds if reporting requirements not met

“In a contested election, equalizing funds shall be limited to an amount equal to the base amount
of comprehensive public funding allotted to the certified candidate.””’

“If a nonparticipating candidate and the candidate’s committee fails to file or files a false excess
report or supplemental excess report or supplemental reports...the commission, within twenty-
four hours of verifying the failure or falsity shall automatically disburse equalizing funds to any
opposing certified candidate up to the maximum authorized under section 13,8

If the Commission “determines there are insufficient funds to meet the potential need for
equalizing funds for all certified candidates, the commission shall permit each certified candidate
to accept and spend private contributions, subject to the campaign contribution limitations set
forth in section 11-204, up to the equalizing funds the certified candidate would have received
from comprehensive public funding.”Sg

We have the following comments regarding the amount of equalizing funds:

e There are conflicting provisions regarding the amount of equalizing funds. One section
specifies that “equalizing funds shall be limited to an amount equal to the base amount of
comprehensive public funding allotted to the certified candidate.”® On the other hand, if
the nonparticipating candidate “fails to file or files a false excess report or supplemental
excess reports...the commission...shall automatically disburse equalizing funds to any
opposing candidate up to the maximum authorized...” 81 These additional reports are
required because a nonparticipating candidate must be cognizant of the base amounts
received by a certified candidate; if the nonparticipating candidate’s expenditures are
“one hundred one per cent” of the base amount for a certified candidate, the
nonparticipating candidate must file an initial excess report. Supplemental reports must
also be filed by the nonparticipating candidate after subsequent expenditures exceed

3T Section 13(b), page 21.
58 Section 14(b), page 23.
3 Section 14(d), pages 23-24.
% Section 13(b), page 21.

1 Section 14(b), page 23.
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$1,000 in the aggregate.

The Commission is not authorized to issue funds; only DAGS is authorized to issue
funds.

If the Committee intends to allow a certified candidate equalizing funds for each unfiled
or false report, we recommend that section 14(b) be amended as follows: “If a
nonparticipating candidate and the candidate's committee fails to file on or before the due
date as required by this section or files a false excess report or supplemental excess

reports [as-required-inthisseetion], the commission, within twenty-four hours of

verlfymg the fallure or fa151ty, shall [au%em&ﬁe&ﬂyérsb&rse—eq&ahz—mg—ﬁm&ds—te—&ﬂ-y
s : 5 ion13-] inform the

omp_troller Publlc funds shall be paid to a certlfled candldate by the comptroller in the

manner prescribed in section 11-222.7

II1.

Additional reporting requirements triggered for nonparticipating candidates and
any other person whose independent expenditures exceed $1,000 because of
equalizing funds provision

In order for the Commission to determine whether a certified candidate is eligible to receive
equalizing funds, all nonparticipating candidates and any other person making independent
expenditures exceeding $1,000 that expressly advocate the nomination, election, or defeat of a
certified candidate must file reports

“Commencing forty-five days before the primary election day, nonparticipating
candidates and their candidate's committees shall file an initial excess report with the
commission within twenty-four hours after cumulative contributions are received, or
expenditures arec made or committed to be made, including verbal commitments, in an
election period that exceeds one hundred one per cent of the base amount of
comprehensive public funding allotted to an opposing certified candidate in a contested
election. Nonparticipating candidates and the candidate's committees shall file
supplemental excess reports within twenty-four hours after any encumbrances or
expenditures that exceed $1.000 in aggregate.”(Emphasis added).

“Commencing forty-five days before the general election day, noncandidate committees,
parties, and any other persons that incur independent expenditures that expressly
advocate the nomination, election, or defeat of a certified candidate shall file an
independent expenditure report with the commission within twenty-four hours when
expenditures exceed $1.000 in aggregate in an election period. Thereafter, noncandidate
committees, parties, and any other persons that incur independent expenditures, including
verbal expenditure commitments, shall file supplemental independent expenditure reports
within twenty-four hours whenever the aggregate expenditures exceed $100. The

8 Section 14, pages 21-23.
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independent expenditure reports shall identify the nonparticipating candidate or certified
candidate for whom the independent expenditure is intended to influence the nomination,
election, or defeat.” (emphasis added)

forth below.

The dates for the “initial” reports are different for the participating candidate and other
persons. The requirement to file “initial” excess reports commences forty-five days
before the primary election date for a nonparticipating candidate. The requirement
commences forty-five days before the general election day for other persons.

A supplemental report must be filed “...after any encumbrances or expenditures that
exceed $1.000 in aggregate.” As drafted, it appears that a trigger report is not due from a
nonparticipating candidate who has a series of encumbrances or expenditures, up to
$1,000.

As to these “trigger” reports, we have the following comments:
In the midst of a campaign, a nonparticipating candidate and other persons must file these
reports. The combined reporting requirements under the current law and this bill are set

A.

Candidate committee reports

Nonparticipating candidates, including candidates who receive partial public funding, therefore,
would be required to file the reports required under both the current law and this bill as follows:

. . Cuwrrentlaw - ¢

: Due a_ate' :

§ Reporting period

Repoft

| H.B. 661, H.D. 1

July 31, 2008

January 1 through June 30, 2008

1** Preliminary Primary

August 6, 2008

“Commencing forty-five days before
the primary election day,
nenparticipating candidates and their
candidate's committees shall file an
initial excess report with the
commission within twenty-four hours
after cumulative contributions are
received, or expenditures are made or
committed to be made, including
verbal commitments, in an election
period that exceeds one hundred one
per cent of the base amount of
comprehensive public funding allotted
to an opposing certifted candidate in a
contested election. “%

Multiple

endetermined

dates

Multiple reports due

“Nonparticipating candidates and the
candidate's committees shall file

supplemental excess reports within

 Section 14(a)(1), pages 21-22.

® Section 14(a)(1), page 22.
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twenty-four hours after any
encumbrances or expenditures that
exceed $1,000 in aggregate.”®

September 10,

July I through September 5,

2" Preliminary Primary

2008 2008
September 17, September 5 through September | Late Contributions
2008 16, 2008 Report”’

October 10, 2008

September 6 through 20, 2008

Final Primary Report

October 10, 2008

January 1 throngh September 20,
2008

Expenditures of Public
Funds’’

October 24, 2008 Sepiember 21 through October Preliminary General
20, 2008 Report”

October 24, 2008 January 1 through October 20, Preliminary General
2008 Report”™

October 31, 2008 QOctober 20 through October 31, | Late Contributions
2008 Report™

December 4, 2008 | October 21 through November 4, | Final Election Period
2008 Repor’c;75 or

December 4, 2008 | September 21 through Final Election Period
November 4, 2008 Reporl:T6 or

December 4, 2008 | January 1 through November 4, | Final Election Period

2008

Report’’

™ This form is for reporting contributions from any person or entity that aggregates more than $500 and made to a
candidate during the period of fourteen calendar days through four calendar days prior to the Primary Election. Late
contributions must also be reported on the Final Primary Report. The report is not required if there are no late

contributions.

I This form is required for candidates who received partial public financing in the primary election.

2 This form is for candidates that were successful in the Primary Election and have advanced to the General
Election. This report is not required for candidates that won outright or were unsuccessful in the Primary Election.
See the Final Election Period Report

73 This is the first report for candidates for the Office of Hawaiian Affairs.

™ This form is for reporting contributions from any person or entity that aggregates more than $500 and made to a
candidate during the period of fifteen calendar days through four calendar days prior to the General Election. Late
Contributions must also be reported on the Final Election Period Report. The report is not required if there are no
Late Contributions or if a candidate won outright or was unsuccesstful in the Primary Election.

3 For candidates that filed the Preliminary General Report.

" For candidates that won outright or were unsuccessful in the Primary Election and who did not file the
Preliminary General Report.

7" For candidates whose aggregate contributions and aggregate expenditures for the election period total $1,000 or
less. All previous reporis, with the exception of the Organizational Report, are not required to be filed.
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It appears that participating candidates would file only the reports required under the current law
- as the reporting requirements in sections 11-212 and 11-213, HRS, are not amended in H.B. No.
661.

B. Noncandidate committee reports
A “noncandidate committee”’® must register “within ten days of receiving contributions or
making expenditures that amount to more than $1,000, in the aggregate, in a iwo-year election
period; except that within the thirty day period prior to an election, a noncandidate committee
shall file an organizational report within two days of receiving contributions or making
expenditures that amount to more than $1,000, in the aggregate, in a two-year election period.”79

The noncandidate committee also must file periodic reports.

This bill specifies that “all noncandidate committees, parties, and any other persons that incur
independent expenditures that expressly advocate the nomination, election, or defeat of a
certified candidate” must file a report with the Commission within twenty-four hours of
exceeding $1,000 in an election period; and supplemental independent expenditure reports must
be filed within twenty four hours of aggregate expenditures exceeding $100.% (emphasis
added)

" See HRS section 11-191. "Noncandidate committee” means a committee as defined in this section that has the
purpose of making contributions or expenditures to influence the nomination for election, the election of any
candidate to political office, or for or against any issue on the ballot, but does not include a candidate's committee.
"Committee” means:
(1) Any organization, association, or individual that accepts or makes a contribution or makes an expenditure for

Or against any:

(A) Candidate;

(B) Individual who files for nomination at a later date and becomes a candidate; or

(C) Party;

with or without the authorization of the candidate, individual, or party. In addition, the term "committee”
means any organization, association, or individual who accepts or makes a contribution or makes an expenditure for
or against any question or issue appearing on the ballot at the next applicable election; or

(2) Any organization, association, or individual that raises or holds money or anything of value for a political

purpose, with or without the consent or knowledge of any:

(A) Candidate;

(B) Individual who files for nomination at a later date and becomes a candidate; or

(C) Party; and

subsequently coniributes money or anything of value to, or makes expenditures on behalf of, the candidate,
individual, or party. :

Notwithstanding any of the foregoing, the term "committee” shall not include any individual making a
contribution or expenditure of the individual's own funds or anything of value that the individual originally acquired
for the individual's own use and not for the purpose of evading any provision of this subpart, or any organization,
which raises or expends funds for the sole purpose of the production and dissemination of informational or
educational advertising.

7 YRS section 11-194(e).

%0 Section 14(a)(2), page 22.
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e An individual making a contribution or expenditure of the individual's own funds is not

required to re%Is
circumstance.

ter with the Commission and report under the current law except in one
But the individual appears to be a “person” required to register and

report under this bill if the individual’s independent expenditures exceed $1,000 in an

election

period.

e Individuals incurring more than $1,000 in independent expenditures and existing
noncandidate committees would be required to file the reports required under both the
current law and this bill as follows:

Current law -

[H.B:66L, HD.1

Due date

v Reportmg period.:

Report

July 30, 2008

January | through June 30 2008

1% Prehmmér)'(.l’.'rimary

September 10,
2008

January 1 through September 5,
2008

Preliminary Primary

September 17,
2008

September 6 through September
16, 2008

Late Contributions Report

September 20,
2008

“Commencing forty-five days before
the general election day,
noncandidate committees, parties,
and any other persons that incur
independent expenditures that
expressly advocate the nomination,
election, or defeat of a certified
candidate shall file an independent
expenditure report with the
commission within twenty - four
hours when expenditures exceed
$1,000 in aggregate in an election
period. ”

Multiple
undetermined
dates

Multiple reports due

“Thereafter, noncandidate
committees, parties, and any other
persons that incur independent
expenditures, including verbal
expenditure commitments, shall file
supplemental independent
expenditure reports within twenty-
four hours whenever the aggregate
expenditures exceed $100. The
independent expenditure reports shall
identify the nonparticipating

8 A "committee” does not “include any individual making a contribution or expenditure of the individual's own
funds or anything of value that the individual originally acquired for the individual's cwn use and not for the purpose
of evading any provision of this subpart, or any organization, which raises or expends funds for the sole purpose of
the production and dissemination of informational or educational advertising.” HRS section 11-191. “Every
person who makes a disbursement for electioneering communications in an aggregate amount greater than $2.000
during any calendar year” must file a statement of information with the Commission. HRS section 11-207.6.

8 Section 14, page 22. The $1,000 threshold was added in the HD 1; the bill, as introduced, did not specify an

amount.
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candidate or certified candidate for
whom the independent expenditure is
intended to influence the nomination,
election, or defeat.”®

October 10, 2008

September 6 through September
20, 2008

Final Primary Report

QOctober 27, 2008

September 21 through October
20, 2008

Preliminary General
Report

November 3, 2008

October 21 through October 31,
2008

Late Contributions Report

December 4, 2008

October 21 through November 4,
2008

Final Election Period
Report

IV.  Once the $300,000 cap is reached, all certified candidates may accept private
contributions

There is a $300,000 cap for all disbursements (base and equalizing funds) to all certified

candidates. ¢

If “the commission determines that revenues are insufficient to meet distributions to certified
candidates under this section, the commission shall either permit certified candidates to accept
and spend contributions, subject to the campaign contribution limitations set forth in section 11-

204, up to the applicable amounts, including e
received from comprehensive public funding.

%?alizing funds the certified candidate would have

1

The bill further specifies that “if the commission determines there are insufficient funds to meet
the potential need for equalizing funds for all certified candidates, the commission shall permit
each certified candidate to accept and spend private contributions, subject to the campaign
contribution limitations set forth in section 11-204, Hawaii Revised Statutes, up to the e%ualizing
funds the certified candidate would have received from comprehensive public funding.” 8

We have these comments regarding the cap
s Thus, once the cap is reached (e.g., approximately 15 candidates with no equalizing
funds; there were 23 candidates in 2006), all certified candidates would be allowed to
raise private contributions.
e The second reference regarding the solicitation of private contributions is superfluous and
should be deleted; moreover it provides the commission with a different standard (“the
potential need”).

% Section 12(a), page 17.

% Section 12(b), page 18.

%8 Section 14(d) Pages 23-24
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V.  Sanctions - fines, penalties, and criminal prosecution — against a certified candidate;
and a participating candidate and other persons

This bill provides numerous sanctions against both a certified candidate; and a nonparticipating
candidate and other persons.

“A certified candidate who accepts contributions in violation of this section shall be subject to a
fine equal to three times the public funding received, in addition to any other action, fines, or
prosecution under section 18.

A certified candidate who spends or incurs an obligation to spend more than one hundred per
cent of the public funds allocated to the candidate under this Act shall repay to the Hawaii
election campaign fund established under section 11-217, Hawaii Revised Statutes, an amount
equal to three times the excess expenditures."®

“Any candidate who knowingly seeks or receives public funding to fraudulently qualify for or
receive public funding shall:

(1) Have the candidate's certification for comprehensive public funding revoked. Upon
revocation of certification, the certified candidate shall repay all public funds received within ten
business days; and

(2) Be subject to fines and penalties as specifically provided in this Act and other fines or
penalties pursuant to sections 11-228 and 11-229, Hawaii Revised Statutes.”

“If a nonparticipating candidate and the candidate's committee fails to file or files a false excess
report or supplemental excess reports as required in this section, the commission, within twenty-
four hours of verifying the failure or falsity, shall automatically disburse equalizing funds to any
opposing certified candidate up to the maximum authorized under section 13.

Any nonparticipating candidate and the candidate's committee, noncandidate committee, party,
or any other person that makes independent expenditures in a contested election involving a
certified candidate who fails to file a report as required under this Act or files a false report shall
be:

(1) Guilty of a misdemeanor;

(2) Subject to a fine of up to three times the amount of equalizing funds paid to the certified
candidate; and

(3) Subject to any other fine or penalty pursuant to sections 11-228 and 11-229, Hawaii
Revised Statutes.”* (Emphasis added)

¥ Section 9(b) and (c), pages 14-15.
% Section 18, page 26.

%2 Section 14(b) and (¢}, page 23.
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“All reports required under subpart B of part XII of chapter 11, Hawaii Revised Statutes, and this
Act for financial disclosure shall include the most recent bank statement from the financial
depository holding the public funds.” Section 16(B), page 25.

e This Committee should clarify if a report filed without the most recent bank statement is
considered a false or unfiled report, resulting in the sanctions in the bill.

¢ The penalty for a late report will be a misdemeanor arrest, rather than an initial $50 fine
under the current law.

VI. Section 19, relating to rules; recommend deletion

“The commission shall adopt forms and rules pursuant to chapter 91, Hawaii Revised Statutes, as
may be necessary to implement this Act, including the reporting requirements of section 13 and
any restrictions on petty cash expenditures by the certified candidate.”

We recommend that this section be deleted because the Commission currently is authorized to
perform these functions under the current law:

“§11-193 Duties of the commission. (a) The duties of the commission under this subpart are:
(1) To develop and adopt reporting forms required by this subpart;
(2) To adopt and publish a manual for all candidates and committees, describing the
requirements of this subpart, including uniform and simple methods of recordkeeping;

(9) To establish rules pursuant to chapter 91...”

VII. Section 21, relating to appropriations; recommend deletion

“There is appropriated out of the Hawaii election campaign fund the sum of $100,000 or so
much thereof as may be necessary for fiscal years 2008-2009, 2011-2012, and 2013-2014 for the
campaign spending commission to provide additional staff positions and other assistance to
support comprehensive publicly funded elections for the Hawaii county council and funding for
the office of elections, or its designate, to verify the qualifying contributions from registered
voters in a candidate's district.

The sum appropriated shall be expended by the department of accounting and general services
for the purposes of this Act.”

We recommend that this section be deleted because it is superfluous. If the Legislature makes a
policy decision to pass this bill, the Commission and its staff will implement the provisions and
coordinate with other agencies, including the office of elections.
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VIII. Section 22; recommend deletion

“The campaign spending commission shall create and publish all forms and receipts required as
well as a candidates' guide to the comprehensive public funding program that shall include an
explanation of rules and procedures applicable to candidates. In addition to the reports required
by section 11-210, Hawaii Revised Statutes, the campaign spending commission shall establish
and provide administrative and staff support to an independent, nonpartisan review committee to
undertake a substantive review of the functioning of the comprehensive public funding program
established under this Act following each election in which the comprehensive public funding
option is used. The review committee shall report to the legislature no later than twenty days
prior to the convening of the next regular session following each election when the
comprehensive public funding option is made available. The report shall include:

(1) Suggested amendments to this Act that may address the need to improve equalizing
public funding to match independent expenditures and any excess expenditures of publicly
funded and nonparticipating candidates;

(2) Suggested amendments to this Act that will extend publicly funded campaigns to other
state and county elections;

(3) A summary and evaluation of the commission's activities and recommendations to
enhance the effective and timely administration and enforcement of this Act; and

(4) An examination of mechanisms for increasing revenues of the Hawaii election campaign
fund, including methods used in other states.

The campaign spending commission shall gather data from the county clerk of Hawaii to
gather data and submit a report to the legislature no later than twenty days prior to the start of the
next regular session after each election.

The legislative reference bureau shall assist the campaign spending commission in drafting
any proposed amendments to this Act.”

We recommend that this section be deleted because the Commission currently is authorized to
perform these functions under the current law and it incurs additional unnecessary costs for the
program.

“811-193 Duties of the commission. (a) The duties of the commission under this subpart are:

(11) To administer and monitor the distribution of public funds...”

IX. Additional comments regarding H.B. No. 661, H.D. 1. S.D.1

A. Adequate funding must be provided for the comprehensive public funding
program

1) Current status of the Hawaii Election Campaign Fund

The Hawaii Election Campaign Fund (Fund) had a balance of $5,469,345 as of December 31,
2007.




CSC’s Executive Director’s Testimony on H.B. No. 661, H.D. 1, S.D.1
March 25, 2008
Page 22 of 25

The current sources of funding are:

The voluntary state income tax return check-off;

Fines and penalties;

Interest: and

Excess, surplus, false name and anonymous contributions.

The income tax check-off is the primary source of revenue for the Fund. The percentage of
taxpayers that use the check-off has steadily declined since the inception of the program and
currently is less than 15%. The check-off provides funding of approximately $200,000 per year.

Fines and penalties provided a greater amount of funding in the past year, but this source may
not be sustainable because compliance with laws should increase.

Interest income was about $220,000, based upon the current 3% rate and the Fund’s current
balance.

Moneys in the Fund may be used for partial public financing; and operating expenses of the
Commission. $122,000 in public funds were paid out to twenty-one candidates in 2006; nine
were elected to office. Current operating expenses are approximately $650,000 per year.

(2) H.B. No. 661’s impact on the Fund

a. Increase Fund’s receipts93

This bill would result in other small sources of revenue for the Fund, primarily the deposit of
candidates’ qualifying contributions in the Fund;*® and fines for violating the new law.

b. Increase Fund’s expenditures
(1)  Administrative expenditures
Section 21 appropriates “ out of the Hawaii election campaign fund the sum of $100,000 or so
much thereof as may be necessary for fiscal years 2008-2009, 2011-2012, and 2013-2014 for the

campaign spending commission to provide additional staff positions and other assistance to
support comprehensive publicly funded elections for the Hawaii county council and funding for

3 HB. No. 661 is virtually identical to another bill that would provide comprehensive public funding - H.B. No. 765
(8.B. No. 10535 is the companion bill). The main difference is that H.B. No. 765 amends the general excise tax law
to provide a $2 million annual deposit into the Hawaii Election Campaign Fund; while H.B. No. 661 does not have
that language.

% Section 7(d), page 11.
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the office of elections, or its designate, to verify the qualifying contributions from registered
voters in a candidate's district.

The sum appropriated shall be expended by the department of accounting and general services
for the purposes of this Act.”? :

(2) Amount of comprehensive public funding requests capped at $300,000

The commission shall not distribute comprehensive public funding to certified candidates that
exceeds the total amount of $300,000 for all candidates subject to this Act in any given election
year in which this Act is '::\pe:rativc::.98

3. Increases in partial public funding will impact on the Fund
S.B. No. 1068, S.D. 1, H.D. 1'® and S.B. No.1549'® propose to raise the expenditure limits for

the first time in twelve years, which will raise the amount of public financing, One of the charts
that are attached shows the amount of increased public funds available under H.B. No. 1130 S.D.

7 Section 21, page 27-28,
% Section 12 (a), page 17.

02 g B, 1068, S.D.1, H.D. 1 passed both the Senate and House in 2007 and is presently in Conference. The S.ID. |
version of the bill proposed to amend section 11-218 to increase the expenditure limit to 50% for candidates for the
House of Representatives and the expenditure limits by 4% for other offices. The H.ID. 1 version of the biil
proposed to amend section 11-218 to increase the expenditure limit to 50% for candidates for the House of
Representatives and the expenditure limits by an unspecified amount for other offices.

103 g B. No. 1549 proposed to increase the maximum amount of public funds available by amending HRS §11-218,
relating to candidate funding, amounts available. The amounts available are determined by multiplying the
expenditure limits for offices (established in HRS §11-209) by percentage amounts which vary according to the
office sought (under current law, 10% for the office of the governor, lieutenant governor, and mayor; and 15% for
the office of state senator, state representatives, council member, and prosecuting attorney). $.B. No.1549 proposed
to increase those amounts by 4%.



CSC’s Executive Director’s Testimony on H.B. No. 661, H.D. 1, S.D.1
March 25, 2008
Page 24 of 25

1 to candidates for all offices. Assuming that there are two candidates for each office (e.g.,
governor, mayor, council) and that each candidate qualifies for the maximum amount of partial
public financing in the primary and general election, expenditures from the Fund could increase
to $4 million for a two-year election period, for partial public financing alone.

4. 2008 Legislative proposal to decrease source of funding

S.B. No. 2579 proposes that fines paid for campaign law violations be deposited into the general
fund, rather than the Fund.

5. 2008 Legislative proposals to increase funding requests

¢ SB No. 2607 provides full public funding for candidates for delegates for the
constitutional convention.

¢ S.B. No. 2617 allows candidates for delegates for the constitutional convention to qualify
for partial public financing.

B. Adequate time must be provided to administer and implement a comprehensive
public funding program

This bill has an effective date of January 1, 2010.'%

If the Committee intends to pass this bill, we note that there will be additional duties and
responsibilities for the Commission. In our preliminary review, we have identified the
following:

1. All qualifying contributions shall be deposited in the Hawaii Election campaign fund.
This may result in the preparation and mailing of thousands of receipts.

2. The application for certification must have 200 signatures and addresses which must be
reviewed and verified, in the case of a Hawaii county council candidate. Applications
may be submitted to the Commission up to 30 days prior to the primary election.

3. The Commission must make a decision to certify within five business days of receiving
an application.

4. Seed money is limited to $3,000. These amounts will have to be tracked.

5. Surplus campaign funds may be used for seed money and limited in-office
communications. Other uses are prohibited and separate reports will have to be filed if a
candidate has surplus fund. Surplus funds will have to be tracked.

6. The Commission must post on its website, beginning on January 1 in the election year,
monthly reports stating, by district the number of declarations of intent to seek public
financing received, the number of applications received, the number of candidates
certified for public funds, the base amount certified for each candidate, and the amount
available for additional certified candidates.

194 HB. 661, as introduced, would have been effective on July 1, 2007.
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7.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Equalizing funds must be disbursed when a nonparticipating candidate’s expenditures
and independent expenditures supporting the nonparticipating candidate or opposing the
certified candidate exceed the base amounts allotted to the participating candidate. The
Commission, therefore, must track and investigate all independent expenditures of all
committees and individuals that support the nonparticipating candidates. This would
encompass, among other things, daily review of all media advertisements (e.g.,
television, radio, and newspaper).

Equalizing funds must be disbursed within 24 hours; the processing must be done
immediately without sufficient time to verify information that is provided. The
Commission has no authority or mechanism to disburse funds; this must be done by the
Department of Accounting and General Services.

To implement the initial excess report, the Commission will have to develop a new report
form and business requirements for modifications to the electronic filing system. When
filed, the Commission must review these new reports, send appropriate letters where
required, track responses, and investigate for violations.

To implement the supplemental excess reports, the Commission will have to develop a
new report form for the electronic filing system, review these new reports, send
appropriate letters where required, track responses, and investigate for violations.

To implement the independent expenditure report, the Commission will have to develop a
new report form for the electronic filing system, review these new reports, send
appropriate letters where required, track responses, and investigate for violations.

To implement the supplemental independent expenditure report, the Commission will
have to develop a new report form for the electronic filing system, review these new
reports, send appropriate letters where required, track responses, and investigate for
violations. '

Within 24 hours of verifying the failure to file a report, or falsity of report, the
Commission shall automatically disburse equalizing funds.

The Commission must conduct investigations of failure to file a report (which would be a
misdemeanor) and false reports.

The Commission must adopt rules to compute the equalizing funds and then compute all
funds.

The Commission must hire, train and supervise an auditor and systems analyst; create
new reports and integrate the reports into the online filing system; and purchase
equipment for the new staff members; and locate additional office space.

The Commission must hire, train and supervise an employee to administer the public
funding program; create an online filing system; and purchase equipment for the
administrator.

The Commission must create all forms and receipts, create a candidate’s guide, and
provide training classes.

The Commission must establish an independent, nonpartisan review committee for the
comprehensive public funding program; and provide administrative and staff support to
the committee.

The Commission must develop a comprehensive report for the legislature on the
comprehensive public funding program.



