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AUGUST 19, 2009 AND NOTICE OF
STATUS CONFERENCE AND

HEARING

ORDER GRANTING, IN PART, COMPLAINANT’S
MOTION FOR INTERLOCUTORY RELIEF FILED ON
AUGUST 19. 2009 AND NOTICE OF STATUS CONFERENCE AND HEARING




On August 12, 2009, the HAWAII GOVERNMENT EMPLOYEES
ASSOCIATION, AFSCME, LOCAL 152, AFL-CIO ( HGEA, Complainant, Union) filed
a Prohibited Practice Complaint (Complaint) against LINDA LINGLE (LINGLE), Governor,
State of Hawaii; RUSS K. SAITO, Director, Department of Accounting and General Services
(DAGS); MARK J. BENNETT, Attorney General, LAURA H. THIELEN, Director,
Department of Land and Natural Resources (DLNR); LILLIAN B. KOLLER, Director,
Department of Human Services (DHS); THEODORE E. LIU, Director, Department of
Business Economic Development and Tourism (DBEDT); SANDRA LEE KUNIMOTO,
Director Department of Agriculture (DOA); GEORGINA K. KAWAMURA, Director,
Department of Budget and Finance (B&F); CHIYOME K. FUKINO, M.D., Director,
Department of Health (DOH); DARWIN CHING, Director, Department of Labor and
Industrial Relations (DLIR); ROBERT G.F. LEE, Director, Department of Defense (DOD);
KURT KAWAFUCHI, Director Department of Taxation (DOTAX) and MARIE C.
LADERTA, Director, Department of Human Resources Development (DHRD) (collectively,
Respondents, State, or Employer), alleging, among other things, that all Respondents failed
to consult with HGEA over an impending reduction-in-force (RIF).

On August 19, 2009 Complainant filed a Motion for Interlocutory relief with
the Board seeking an order enjoining and restraining Respondents pending a final
determination on the Complaint, from:

(1)  Unilaterally implementing the impending reduction in
force of employees in bargaining units 2, 3, 4, 9 and 13;

and
(2) Refusing and failing to fully complete the consultation

process with HGEA concerning the State’s impending
reduction in force.

On August 27, 2009 Respondents filed their opposition to Complainant’s
Motion for Interlocutory Relief.

On Wednesday September 16, 2009 at 8:30 a.m., the Board heard arguments
on the Motion. _
Based upon a careful review of the record and consideration of the arguments

presented, the Board makes the following findings of fact, conclusions of law, and order
granting, in part, Complainant’s Motion for Interlocutory Relief.



FINDINGS OF FACT

Complainant HGEA is an employee organization, as defined in Hawaii
Revised Statutes (HRS) § 89-2', and the exclusive representative certified by
the Board to represent the employees included in bargaining units (BU) 02,
composed of supervisory employees in blue collar positions; 03, composed of
nonsupervisory employees in white collar positions; 04, composed of
supervisory employees in white collar positions; 09, composed of registered
professional nurses, and 13, composed of professional and scientific
employees, who cannot be included in any of the other units. HRS 89-6. The
HGEA was certified by the Board’s predecessor, the Hawaii Public
Employment Relations Board, as the exclusive representative.

At all times relevant to the Complaint, Respondent LINDA LINGLE,
Governor, State of Hawaii (Governor), was a public employer within the
meaning of HRS § 89-2.2

At all times relevant to the Complaint, Respondents RUSS K. SAITO,
Director, DAGS; MARK J. BENNETT, Attorney General; LAURA H.
THIELEN, Director, DLNR; LILLIAN B. KOLLER, Director, DHS;
THEODORE E. LIU, Director, DBEDT; SANDRA LEE KUNIMOTO,
Director, DOA; GEORGINA K. KAWAMURA, Director, B&F;
CHIYOME K. FUKINO, M.D., Director DOH; DARWIN CHING, Director,

THRS § 89-2 provides in relevant part:

“Employee organization” means any organization of any kind in
which public employees participate and which exists for the primary
purpose of dealing with public employers concerning grievances,
labor disputes, wages, hours, amounts of contributions by the State
and counties to the Hawaii employer-union health benefits trust fund
or a voluntary employees’ beneficiary association trust, and other
terms and conditions of employment of public employees.

’HRS § 89-2 provides in relevant part:

“Employer” or “public employer” means the governor in the case of
the State, the respective mayors in the case of the counties, the chief
justice of the supreme court in the case of the judiciary, the board of
education in the case of the department of education, the board of
regents in the case of the University of Hawaii, the Hawaii health
systems corporation board in the case of the Hawaii health systems
corporation, and any individual who represents one of these
employers or acts in their interest in dealing with public employees.
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DLIR, ROBERT G.F. LEE, Director DOD; KURT KAWAFUCH]I, Director
DOTAX; and MARIE C. LADERTA (Laderta), Director, DHRD were or are
individuals who represent the Governor or act in the Governor’s interest in
dealing with employees of their respective departments and are deemed to be
public employers within the meaning of HRS § 89-2.

On July 20, 2009, Respondent Laderta in her capacity as Director of DHRD
forwarded a written request to HGEA to consult regarding the impending RIF
and attached a list of permanent civil service positions in Units 02, 03, 04, 09
and 13 within the State Executive Branch that were identified as part of the
“proposed impending reduction in force.” The list contained the names of one
hundred and eleven (111) HGEA members from the DOA, sixty nine (69)
HGEA members from DAGS, thirteen (13) HGEA members from the
Department of the Attorney General, twenty-three (23) HGEA members from
DBEDT, one (1) HGEA member from B&F, seven (7) HGEA members from
DOD, two hundred forty one (241) HGEA members from the DHS, two
hundred and twelve (212) HGEA members from the DOH, fifty-one (51)
HGEA members from DLIR, fifteen (15) HGEA members from DLNR,
eighteen (18) HGEA members from PSD and nine-eight (98) HGEA members

from DOTAX.

HGEA responded on July 21, 2009, indicating its desire to consult on the
matter.

By letter dated July 28, 2009, Randy Perreira (Perreira), Executive Director,
HGEA responded to Respondent Laderta’s request to consult on the impending
RIF, and identified 17 paragraphs of information necessary for HGEA to
properly and adequately assess the State’s proposed RIF, dated July 20, 2009.

By letter dated August 3, 2009, Nora Nomura (Nomura), HGEA Deputy
Executive Director, reminded Laderta of HGEA’s July 28, 2009, written
response to the State’s request to consult with questions and requests for
additional information about the proposed RIF and that HGEA was awaiting
a response. Nomura pointed out that the July 20, 2009 list of employees that
would be subject to RIF included names of employees who have retired and
names of other employees that are not HGEA members.

On August 4, 2009, Respondents began delivering written layoff notices to the
approximately 1,100 State employees who were previously notified their
positions could be eliminated. (August 4, 2009 News Release - Governor’s
Office). The notices state the positions will be eliminated as of November 13,

2009.



9. On August 5, 2009, Renee K. Tarumoto (Tarumoto), Personnel Program
Administrator, Employee Staffing Division, DHRD, forwarded to HGEA a
copy of the updated (July 30, 2009)° State of Hawaii Reduction-in-Force
Policy Guidelines. Employer’s Policy Guidelines state in part:

2.0 PURPOSE
These Guidelines are intended to assist departments in

applying the RIF provisions set forth in bargaining unit
(BU) contracts and executive orders in a consistent and

compassionate manner.
07 LN S

5.0 RESPONSIBILITIES
5.1 The Director of Department of Human Resources
Development (HRD) shall:
(a) Ensure departments adhere to contractual
provisions, executive orders, federal and state
mandates and Policies and Guidelines pertaining

to the placement process.

(b)  Develop, establish, and review the RIF Guidelines
in consultation with employee organizations.

(c)  Provide technical support, advice, leadership, and
training to State departments in conducting a
reduction-in-force. (Emphasis added.)

* * *
52 The Department Head, in consultation with the
departmental personnel officer, shall:

(a)  Plan and organize the department’s work force to
meet departmental objectives within available
resources;

(b)  Identify positions to be abolished or left unfunded
to meet budget allotment and planned services;

(c)  Ensure departmental RIF actions comply with
appropriate contract provisions and executive
orders;

(d) Ensure department managers are trained to
properly conduct the RIF process; be sensitive to
employee morale and concerns by:

(1) Ensuring, to the extent possible, all
program employees are well informed in

3The 2009 updated RIF Guidelines were not the subject of consultation with the
HGEA prior to August 5, 2009.



10.

11.

12.

advance of the department’s plans and
action taken; and,

(2) Assisting, to the extent possible, in
resolving employee’s special problems
arising out of the RIF;

* %

7.1  Departmental RIF Process

Step 1

The department develops and submits a proposed RIF
plan to the Governor for approval. Upon approval, the
department coordinates and notifies the Departments of
Budget and Finance and HRD, appropriate exclusive
representatives, and the employee’s union as soon as
possible of an impending reduction-in-force and consults

with the employee’s union as required by contract.

(Emphasis added.)

On August 5, 2009, Nomura attempted to communicate with and request
consultation with Tarumoto. Nomura was informed that Ms. Tarumoto was

instructed not to talk to the Union.

On August 6, 2009, Respondent Laderta in her capacity as DHRD Director
wrote a memorandum to Perreira informing him that she had been informed
that HGEA was directing its membership not to fill out any RIF forms.
Laderta warned HGEA that the employer had established deadlines for the
completion of the RIF forms and employees who failed to fill out these forms
“do so at their peril.” Laderta wrote in part:

It is our intention to meaningfully consult with HGEA

. regarding impending layoff, and we are currently formulating a
response to your July 28, 2009 letter. We have already hand-
delivered and e-mailed our Reduction-In-Force Policy

Guidelines, on August 5, 2009. (Emphasis added.)

On August 6, 2009, Nomura sent another written communication to
Respondent Laderta concerning the State’s impending reduction in force, and
reminded Respondent Laderta of the State’s statutory obligation to consult on
all matters affecting employee relations prior to effecting changes in any major
policy affecting employee relations. Nomura explained that the lack of
consultation over the RIF Guidelines is allowing for unequal and inconsistent
treatment of employees during the RIF process and is also hampering HGEA’s
ability to assist employees seeking help from their Union, despite the fact that
employees were being told by their employer to contact the Union for
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14.

15.

16.

17.

assistance. Nomura pointed out that there have been numerous questions and
problems thus far concerning the implementation of the RIF. Names were
misspelled on the July 20, 2009 list, employees who were not even on the list
have subsequently received RIF notification and there were differences
between the workforce reduction placement questionnaire that appears on the
DHRD website as compared to the hard copy questionnaire that affected
employees were provided. Nomura demanded immediate consultation
consistent with the CBAs and Chapter 89, HRS, and that the State cease and
desist from proceeding with the RIF until there has been meaningful

consultation.

By letter dated August 10, 2009, Nomura informed Respondent Laderta of
other related issues that demonstrated the lack of adequate consultation
between the HGEA and the State of Hawaii regarding the RIF. Nomura also
requested additional information necessary for HGEA to properly and
adequately assess the State’s proposed reduction in force.

By e-mail dated August 10, 2009, Kevin Mulligan (Mulligan), HGEA Public
Policy Specialist, wrote to Tarumoto that “there were several urgent issues that
need to be clarified as soon as possible.” HGEA had concerns over changes
to Workforce Reduction Placement Questionnaire. The hard copy was the
same as the one used in 1995 and 1998 and the online version was quite
different. HGEA also did not agree with the State’s Reduction-in-Force
Application and recommended the use of the previously used Application for
Non-Competitive Appointment. HGEA raised additional concerns regarding
language in the Layoff Application and concerns over the calculation of
retention points and the need to provide employees with an accurate figure of
their retention points before requiring them to complete the workforce

reduction placement questionnaire.

On August 11, 2009, Tarumoto responded to Mulligan’s e-mail acknowledging
receipt of his questions and their urgency and forwarded Mulligan’s e-mail to
Laderta and Cindy Inouye (Inouye), DHRD Deputy Director.

By letter dated August 11,2009, Laderta in response to HGEA’s July 28,2009,
August 3, 2009, and August 6, 2009 letters regarding consultation over the
impending RIF wrote that the current RIF guidelines, “are substantially
identical to the guidelines over which the State and HGEA engaged in
extensive consultations in 1995 and 2004. Only non-substantive revisions
have been made to comply with statutory changes in order to keep the
guidelines legally current (e.g., the sunset Act 253 (2000), Part V., etc.).”
Laderta also included its responses to the HGEA’s July 28, 2009, request for

information.



18.

19.

20.

Likelihood of success on the merits. The Board finds based on the pleadings,
exhibits and declarations that there is a strong likelihood that Complainant will
prevail on the merits of its case that Respondents have failed to fully consult
with the Union over the impending layoffs of its bargaining unit members.
HRS § 89-9(c) provides for consultation on all matters affecting employee
relations. That section provides, in part, that “the employer shall make every
reasonable effort to consult with the exclusive representatives and consider
their input, along with the input of other affected parties effecting changes in
any major policy affecting employee relations.” There is no doubt that the
impending layoff of hundreds of bargaining unit members is a matter of such
magnitude which requires the sharing of information and reasoned
consideration. While Respondents offered to consult over the layoffs, the
record indicates that meaningful consultation has not fully occurred. In 1994
and 2004, the State and the HGEA engaged in extensive consultation over RIF
procedures. On August 6, 2009, Laderta wrote to HGEA informing them that
it was the State’s intention to meaningfully consult with HGEA regarding
impending layoff. Laderta admitted that changes were made to the RIF
procedures but indicated they were substantially identical to the guidelines
over which the State and HGEA engaged in extensive consultation in 1994 and
2004. The Employer’s RIF policies indicate as part of its procedure that the
employer would consult with the Union. It is undisputed that changes were
made to RIF procedures which were not consulted over with the Union. In .
addition, some information requested by the HGEA has not been provided to

the Union by the Respondents.

Whether the balance of irreparable harm favors the temporary injunctive relief.
The Board concludes that there may be irreparable harm to Employees that
have been notified of their layoffs if meaningful consultation does not occur
immediately. Information as to how the positions were selected for the layoffs
will permit the Union to evaluate that the selection process was fair and
objective and did not unfairly target Union stewards or was otherwise
discriminatory. Employees should be given, inter alia, the reasons they were
selected for the RIF as well as other relevant information necessary for the
Union to properly assist its members to understand the Employer’s RIF
procedures. On balance, there is no irreparable injury to the Respondents, as
the Board is not at this time ordering a halt or delay of the layoffs.

Whether the public interest supports granting the temporary injunctive relief.
As cited by HGEA, in its prior decision of UPW v. Cayetano, et al., Order No.
1277 (January 12, 1996), the Board held that the integrity of the bargaining
process is a relevant “public interest” factor which favors a party seeking
injunctive relief when a public employer has failed to comply with its duty to

bargain. In that decision, the Board wrote:
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21,

With regard to the public interest, the Board finds, in keeping
with congressional intent, that the safety of the driving public is
paramount. By its legislation, Congress attempted to ensure that
holders of commercial driver’s licenses are free from drugs and
alcohol by requiring testing and the removal of the employee
from the safety sensitive position if the test result is positive.
This objective will not be affected by the Board’s order.

However, the board finds that the policy underlying Chapter 89,
HRS, that joint decision-making and the collective bargaining
process promote effectiveness in government, is furthered by the
issuance of the subject order. Additionally, another policy

underlying Chapter 89, HRS, is the uniformity of employment
practices for public employees across jurisdictional lines.
Therefore, Chapter 89, HRS, creates multi-employer bargaining
and are attempting to negotiate a statewide policy regarding
drug and alcohol testing pursuant to the DOT rules. The
issuance of'this interlocutory order will assure that Respondents’
employees will be treated in the same manner across

jurisdictional lines. . . .
w w

Thus, the Board finds the public interest supports issuance of
this order to preserve the integrity of the bargaining process and
the uniformity of employment practices. The Respondents
should not be permitted to keep in place its unilaterally
implemented policies which are subject to negotiations pending
final decision in this case. (Emphasis added).

Based on a review of the record, the Board concludes that the public interest
supports the granting of an interlocutory order, in part, to preserve the integrity
of the bargaining process. The Board finds that the policy underlying HRS
Chapter 89, that joint decision-making in the collective bargaining process
promotes effectiveness in government is furthered by the issuance of the

subject order.

For all the reasons discussed, the Board concludes based on the record and the
arguments presented that partial injunctive relief is warranted at this time to
give the parties an opportunity to begin meaningful consultation over the RIF
and to prevent irreparable harm to Employees notified of their layoffs and

HGEA'’s ability to service its members.






