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Background and Investigation Procedure

In December 2009 the Ethics Commission attorney staff of the Ethics Commission (hereafter
“attorney staff””) contacted the Commission Chair regarding the morale at the Ethics Commission
Office and the staff’s relationship with the Executive Director.

Thereafter on February 17, 2010 the Ethics Commission (hereafter Commission) formed an
Investigative Committee (hereafter Committee) to conduct an investigation related to the
Executive Director’s relationship to the staff and to the Commission. In this investigation the
Committee interviewed:

e all Commission staff (in person; separate interviews);

e a former Commission chair (by phone), and

e the Executive Director (in person).

The Committee also reviewed and considered:

e Commission personnel and office records, including the Office Sign In/Sign Out sheets
and Application Leave for Leave of Absence (Form G-1) of the Executive Director, both
for the period January 1, 2009 through early February 2010;

e Various emails between: the Executive Director and the Commission Staff, the
Executive Director and the Commission, and the Executive Director and third parties;

e Commission meeting minutes and transcripts (since December 1, 2009);

e The Executive Director’s May 14, 2010 letter (hereafter Statement) to the Committee;

o The Office of the Auditor Personnel Guide (September 2004) as it relates to issues of
office attendance and related recordkeeping'

e All testimonials related to the Executive Director that have been submitted to the
Commission since December 9, 2009 through May 25, 2010.

Pursuant to HRS 92-2.5 (b)(1)(B) the Committee makes these:
Findings and Recommendation
Historical Background and Commission Purposes
1. As a result of the 1978 Constitutional Convention and the general election which

followed, the people of Hawaii established the Ethics Commission. Chapter 84 of the
Hawaii Revised Statutes sets forth the laws which govern the Commission. The

' The State Ethics Commission is an independent state Commission, created under the Hawaii Constitution
Article XIV. See also HRS 84-21. By law the Ethics Commission is attached to the Office of the Hawaii
State Auditor for administrative purposes. HRS 84-21 (a) Historically with respect to personnel issues in
the Ethics Commission Office, the Personnel Guide of the Office of the Hawaii State Auditor has been used
as a guideline. The Ethics Commission Office does not have its own separate personnel guide.
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Commission's goal is to "administer the Code of Ethics ... so that public confidence in
public servants may be preserved." The Ethics Commission (hereafter “Commission™) is
composed of five members, each of whom was appointed by the Governor from a panel
of candidates chosen by the Judicial Council, a group of individuals led by the Chief
Justice of the Hawaii Supreme Court,

In its service to the public, the Commission has many duties, including administration of
the lobbyists' law, administration of the financial disclosure law, and administration of
the gifts disclosure law. The Commission also provides educational seminars as well as
testimony before the legislature when necessary. Furthermore, it maintains its own
website for easy access by the public to relevant information.

To enable the Commission to perform its work, the law allows the Commission to hire a
staff in the following manner: "The ethics commission may employ and at pleasure
remove such persons, including an executive director, as it may deem necessary to
perform its functions." HRS 84-35

Attorney Daniel J. Mollway currently serves as the Executive Director of the
Commission. In that position, one of his major responsibilities is to manage the
Commission's office. He is responsible to insure that the office runs smoothly and
efficiently on a day by day basis and that appropriate morale is maintained in the office.
In the opinion of the Committee, achieving these goals requires the oversight of an
Executive Director who is present in the office during normal business hours and who is
reasonably available to the office staff during business hours to discuss and resolve
whatever problems or issues may arise.

Staff Concerns About Commission Office Morale

4,

5.

6.

In 2009 it was brought to the attention of the Commission that there were elements of the
Executive Director’s work style and habits that were not conducive to appropriate
leadership as a manager/administrator. These elements related primarily to the Executive
Director’s unpredictable work schedule (actual time spent in the office) and his apparent
disengagement from the office and the staff. These issues were negatively affecting office
morale.

A review of the time records (Office Sign In/Sign Out Sheets and Applications for Leave
of Absence-Form G-1) indicated that the Executive Director had a pattern of use of his
leave time in such irregular small increments that his time actually spent in the office was
very sporadic. This was especially true between September 1, 2009 and December 1,
2009.

On January 29, 2010 the Executive Director advised the Commission that he would be
represented by counsel in any continuing discussions about his employment.

Formation of Investigative Committee and Interviews of Commission Staff

7.

On February 10, 2010, pursuant to HRS 92-2.5, the Commission authorized the formation
of an Investigative Committee (hereafter “Committee™) to conduct an investigation
related to the Executive Director’s relationship with the Commission staff and with the
Commission. The Commission appointed the undersigned Commissioners Sullivan and
Randell to that Committee. Upon completion of the investigation the statute requires the
Committee to file a report of its findings and recommendations which is available for
public comment.
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On March 11, 2010 the Committee interviewed the eight members of the Commission
staff separately at the Commission office. The Commission staff is made up of four
attorneys, and four support staff. The Committee provided each staff member a written
summary of their own interview; and each staff member was allowed to make any edits,
additions, or corrections to his/her summary. Each staff member signed his/her interview
summary.

Committee’s Statement of Issues to Executive Director and Executive Director’s Interview

9.

10.

11.

2.

After the summaries of the staff interviews were completed they were sent to the
Executive Director. The letter accompanying the summaries stated: “The issues relate
primarily to [the] Executive Director’s relationship and communication patterns with the
Commission Staff (including management issues/style) and his relationship and
communication pattern with the Commission.” The summaries were provided to the
Executive Director, prior to his interview, with the goal of advising the Executive
Director of the concerns about his performance thereby allowing him to prepare for his
interview,

Prior to and during the April 29 interview with the Committee the Executive Director had
opportunities to consult with his counsel.

The Committee interviewed the Executive Director, with his counsel present on April
29" The interview was recorded and a transcript of the interview was provided to the
Executive Director on or about May 5, 2010.

Thereafter the Executive Director submitted a written Statement of any corrections and
additional comments that he wished to have considered by the Committee. That written
statement (hereafter “Statement”) was received on May 14, 2010.

Additional Findings of the Committee

13,

14,

The members of the Committee have interfaced with the Executive Director for
approximately five (5) years and three (3) years, respectively. We have met with and
have worked with him on a regular basis over these years.

The members of the Committee agree with the Commission staff that the Executive
Director is extremely intelligent, and that he is highly regarded in government and non
government circles. In the course of our investigation, we received and considered
numerous testimonials concerning the Executive Director citing his broad historical
knowledge of both state and federal ethics law. This is consistent with our observations
while working with the Executive Director.

. Nevertheless, the members of the Committee believe that the Commission cannot

function with an Executive Director who is not appropriately engaged as the office
administrator/manager.

. Based on the above findings (and those detailed in the Full Report to the Commission —

hereafter “Full Report™), the Committee issues the following recommendation.
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RECOMMENDATION ?

We recommend the review of this Public Report and the Full Report by all Commissioners. At a
subsequent meeting there will be public review and comment. This meeting will be followed by
deliberation by the Commissioners, as well as a decision making meeting (between the
Commissioners and the Executive Director) to determine whether and on what terms the
Executive Director should be retained at the Commission.

Dated this ZSB of 25y ,2010
Maria Sullivan
Commissioner

David Randell L7

Commissioner

? By law the Investigative Committee is to file a report with its findings and recommendation that the
public may comment on before Commission action is taken. HRS 92-2.5 (b) (1) (B),(C). As to personnel
issues, generally such issues are considered in Executive (closed) Session under HRS 92-4 and 92-5.
However, we have been advised that with respect to issues of the tenure of the Executive Director, there
must be public notice, of sufficient specificity to state that a personnel issue involving the Executive
Director is being considered by the Commission. See HRS 92-1. And such meetings on personnel issues
are in a Executive (closed) Session, unless the individual involved requests an open meeting. See HRS 92-
5 (a)(2), 92-7, 92-1. In the process of filing our Findings and Recommendation, this Committee is trying to
“strike a balance” between the public’s right to know and comment about the tenure of the Executive
Director and to respect his privacy rights, related to his employment at the Commission. To assist the
Commission in its duties, this Committee is filing today detailed Findings and Recommendation (Full
Report-Confidential) (hereafter Full Report) with the Commission. The Executive Director will be
provided a copy of the Full Report and allowed to file comments with the Commission on that Full Report
before the Commission acts on the Committee’s recommendation.
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